








































Up until 1840 it is uncertain whether the Maori understood that a written deed of sale
meant they were giving up their right to the land for ever. At this point, settler
activities such as building a house or planting crops on land they had bought fitted in
with traditional Maori ideas of land tenure - individuals had always had the right to
use plots of land for housing and crops within the tribal land holdings.

Nor did the chiefs regard the land as being lost to them: by installing pakehas,
they had simply put it to a different use. People who left a pile of goods in
payment on the shore, and disappearedo however, could not expect their claims to
be taken seriously. And so in 1839 Te Rauparaha's party, intent on William
Wakefield's goods and the recognition they represented, signed away enormous
amounts of land to him in both islands without the slightest concern. They
simply could not conceive that Wakefield was bringing as many people as he said
he was, or he would be capable of asserting his claims to so much land in any
way that would jeopardise their own. Wakefield posed no physical, military
threat; therefore his paper posed no threat at all. (Parsonson, p. 148.)

Two important features of traditional Maori land tenure are prominent in this rather
laissez-faire attitude of Te Rauparaha and his people. First, a right to land is
ultimately based on continuous occupation; and second, that occupation is guaranteed by
military force - the ability to defend the land.

It did not take long for the flaw in this traditional view to be exposed by the arrival
of the first settlers to make a home in the new British colony.

... Maoris quickly became aware of the true construction which foreigners placed
upon deeds of land purchase. They realised now the significance of the deed
itself - rather than mere usage - in establishing ownership. Though William
Spain, the commissioner investigating land claims, disallowed many of the early
purchases - notably some of the New Zealand Company's - as being unjust, it was
clear that such allowances for Maori ignorance would not be made in the future.
Hencef orth sellers who signed a deed committed themselves irretrievably to
permanent alienation. (Parsonson, p. 148.)

Now that tribal land could be lost for ever once a deed of sale was complete, the only
way to prevent a sale or reclaim the land was by force. The other course of action was
to sell part of the tribal lands first before a rival hapu or tribe tried to do so -
particularly if ownership of the land involved was in dispute. This increased the
incidence of sales being negotiated without the prior knowledge of those members of an
iwi, hapu or whanau who had legitimate rights of "ownership".

A rather volatile situation was now in prospect. The Maori themselves were sometimes
using land sales as a means of pursuing inter-hapu and inter-tribal disputes. A hapu
might offer a block of land knowing full well that other hapu also had rights of use in
that block. Sometimes a joint sales approach might be made, but more commonly a dispute
would break out, sometimes ending in physical violence and even warfare.

In fact, just such an inter-hapu quarrel was the final precipitant of the wars of the
1860s. At Waitara a disagreement broke out between Wiremu Kingi, chief of the Ngati
Kura branch of the Ati Awa tribe, and Ihaia Te Kirikumara of the Otaraua section of the
same tribe. This became, from 1844 on, a long-running feud centred upon the attempt by
Ihaia to sell land at Waitara to the government.
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Such was the Maori demand for coastal vessels that it formed the basis of a local ship-
building industry. Also, the Maori was not content to be a mere grower of crops or a

raise r of sheep and cattle; processing was undertakcn as well. This was most
spectacularly seen in what has been described as the flour mill "mania". Inter-hapu and
tribal rivalry was given a new impetus through Pakeha economic organisation, and the
tribal flour mill was often the most obvious symbol of this.

Although other examples of conspicuous consumption could be found, "the Maori had, in
fact, begun to base a very full and increasingly complex economy on his success as a

farmer. Apart from his eagerness to begin ancillary industries, like the milling of his
own wheat and the weaving of his own wool, he developed his natural desire to take his
own produce to market into a large-scale transport industry." (G.T. Alley and D.O.W.
}jall, The Farmer in New Zealand, p. 19.)

A great deal of this agricultural and economic activity was in the Auckland province,
which extended from Cape Reinga to just south of Lake Taupo. This area contained two-
thirds of the Maori population, and also had access by land or sea to Auckland - the
largest centre of Pakeha population and the major export base.

The almost dazzling pace of Maori economic development would not have been possible
without some government support and encouragement, and this was provided by Governor
Grey. Grey's measures in the 1850s were to be the only systematic assistance for Maori
commercial enterprises until the land settlement programmes of the 1930s.

As part of his vision for the future of New Zealamd, Grey saw the Maori as the
country's agriculturalists while the Pakeha developed the industrial inf ra-structure.
"Grey did everything he could to encourage Maori agriculture. He made them public and
private loans (which they almost invariably repaid) for the purchase of ploughs, mills
or small vessels. And throughout his governorship he laboured to establish other
measures calculated to improve the condition of the Maori people and to 'elevate' them
in the scale of civilisation." (K.Sinclair, A History of New Zealand, p.86.)

These "other measures" included government-subsidised schools (including several
specialising in rudimentary industrial training), hospitals in four North Island towns,
and the sending of rcsident magistrates to some areas to extend the reach of British
rule and to f amiliarise the Maori people with the nature of British law and its
procedures.

However these efforts were not to be enough to avert racial conflict. Both Maori and
Pakeha felt limited by the roles Grey wished to impose on them and by his attempts to
regulate the ownership of land accordingly. From the Maori point of view, land sales
during the term of Grey's f irst governorship had accounted for nearly half their
original holdings, and concern was deepening. The Pakeha settlers, on the other hand,
were not at all satisfied that the land was becoming available quickly enough. The
result was that Grey's support programmes were not sufficient to dampen down the
pressures building within Maori society, and served only to intensify those developing
between Maori and Pakeha as economic competitors.
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Confiscation

Once the direction of the war became clear, some sections of settler society lost no
time in sensing the prospects for massive economic gain.

Military victory and Auckland's expansion were organically linked
confiscation policies of 1863-65. Grey, as Governor for the second time (1861-

n
(

the

66), made limited proposals for punishing Maori "rebels" by taking some of their
land. Two Auckland businessmen in the Ministry of 1863-4, Frederick Whitaker and
Thomas Russell, seized upon Grey's proposals and inflated them into massive
confiscation on an economic rather than a punitive basis. They calculated that
Auckland would find the farming hinterland it now needed by selection of the
best Waikato lands virtually as a prize of war ... These devices for extending
European settlement had very meagre results. Where war had failed, uneasy peace
and private purchasing (legalised in 1865) had greater success. Auckland
speculators, notably Thomas Morrin and J.C. Firth, acquired huge tracts of the
Waikato by unscrupulously exploiting both European law and Maori disarray and
poverty. (W.J. Gardner, in The Oxford History of New Zealarud, pp. 65-66.)

Even if the confiscations were not fully successful - and around half the area was
eventually returned to the tribes or paid for - they were manifestly unfair and aroused
a legacy of considerable bitterness amongst the Maori which exists to the present day.

In the selection of the land for confiscation, fertility and the strategic
location of land were more important than the owners' part in the rebellion.
Some tribes, like Ngati Maniapoto, who were heavily engaged in the Taranaki and
Waikato wars, got of f scot-f ree; others, such as the central Waikato tribes,
lost virtually all their lands. The plan to sell large areas of conf iscated land
at high prices was a dismal failure ... But in due course the confiscation and
military settlement had considerably expanded the European frontier. (M.P.K.
Sorrenson, in The Oxford History of New Zealand, pp. 185-186.)

Moreovero when confiscated land was returned it did not always go to the original
owners, was frequently of inferior quality, and not necessarily of major tribal
significance.

The Ngatihaua retained above 27 5,000 of
Matamata. But this was land they had
Ngatihaua land, on the delta between the
south of Ngaruawahia, was not restored. (A.

their 400,000 acres centred around
obtained by conquest; the original
Horotiu stream and the Waipa river,
Ward, A Sltow of Justice, p. 334.)

It was the taking of the land itself and not the casualties of war in defending it that
fuelled the Maori sense of grievance.

Confiscation - the raupatu - was the main barrier to reconciliation. As Tamati
Ngapora, a younger brother of the first Maori king and chief adviser to the
second, put it in 1872, 'lf the blood of our people only had been spilled, and
the land remained, then this trouble would have been over long ago.' Maoris did
not resent their defeat in war; only the accompanying loss of land. (M.P.K.
Sorrenson, in The Oxford History of New Zealand, p. 187.)

The land conf iscations are the single greatest injustice in our history and the worst
possible precedent for future government acquisition of Maori land, whether for public
works or other activities in the "national interest".
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recognition of Maori tribal ownership of land
basis, not on individual ownership.

I-

titles were determined on a hapu resided ar
Show of J

Unfortunately, the ten named "owners" had the legal right to sell the land without
consulting their unnamed co-owners. And enough did this to force the government to pass

another Act in 1867 to prevent the practice. That was not totally successful, and so in
1873 new native lands legislation was enacted. Under the 1873 Act, "memorials of
ownership" took the place of certif icates of title; all the owners' names had to be
listed on the memorial, and before any sale could be completed all their signatures had
to be obtained. "This made it easy for agents to begin to purchase a title but hard to
complete the purchase and in fact slowed the rate of alienation." (A. Ward, A Show of
Justice, p. 255.)

But the 1873 Act probably caused more evils than it stopped. Under Maori traditional
tenure, the tribe had owned the land communally and each individual or family group had
the right to use a specified part of the tribal lands. Now, each tribal member would
have a share (or relative interest) in the tribal lands to do with what they liked -

including sales to outsiders. So secret land dealings began in which signatures would
be acquired one by one until the sale was completed.

Since all owners were listed, such chief s as were still good trustees of their
people's land were powerless to stop surreptitious sales by rank and f ile
owners. Consequently those chiefs who had long resisted now tended to sell in
their old age because the land was passing away and they sought to share the
proceeds before they died. (A. Ward, A Show of Justice, p. 256.)

This individualisation of Maori society created other problems that hampered land use.

As every single person in a list of owners, comprising perhaps over a hundred
names, had as much right to occupy as anybody else, personal occupation f or
improvement or tillage was encompassed with uncertainty. If a man sowed a crop,
others might allege an equal right to the produce. If a few fenced in a paddock
or small run for sheep or cattle, their co-owners were sure to turn their stock
or horses into the pasture. That apprehension of results which paralyses
industry casts its shadow over the whole Maori peopie. In the old days the
influence of the chiefs and the common customs of the tribe af f orded a

sufficient guarantee to the thrifty and provident; but when our law forced upon
them a new state of things, then the lazy, the careless and the prodigal not
only wasted their own substance, but f ed upon the labours of their more
illustrious kinsmen. (Native Laws Commission, 1891, quoted in N. Smith, The
Maori People and Us, pp. 184-185.)

However, while the Native Land Court was the legal agency through which
individualisation of title and its resulting problems came about, it did take some
account of Maori tradition. For instance, the Court devised a procedure to ensure that
beneficiaries received title to Maori land in a manner resembling accepted Maori
custom.

Traditionally, although children in Maori society "could trace descent through either
parent, they inherited rights to use of land only in the village where they lived and
were active members. Their rights to land in the village of the other parent lay
dormant unless they chose to live there, and the rights of absentees were usually lost
after three generations of absence. Children did not inherit in equal shares from both
parents, regardless of where they resided. Essentially the land remained in the control
of the elders of a village community and rights to its use descended to those who
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by purchase agents. In these conditions European diseases took a greater toll on
the population. (M.P.K. Sorrenson, "Land Purchase Methods, 1865-1901", Journal
o/ the Polynesian Society, Vol 65, No.3, September 1956, p. 191.)

Long court delays and appeals against unfavourable decisions led to an impoverishment
of the participants who had to sell more land to pay off their debts, thus continuing
the downward spiral of land-selling.

Land-purchase "rings" often operated in conjunction with local shopkeepers to take
advantage of the enormous delays while claims were being heard by the Native Land
Court. These activities were so notorious that they even attracted sharp contemporary
comment. The New Zealand Herald in March 1883 wrote in these terms about the
Cambridge Court:

The working of the Native Land Court has been a scandal ... for many years
past, but as the chief sufferers were the Maoris, nobody troubled themselves
very much ... The cases went on month after month ... All this time the Maoris
were living near a European town; to keep them, advances were made by land-
buyers [and] .. enormous interest was charged. The money usually went for rum

and the whole of the time of the sitting v/as spent in drunkenness and
debauchery. The consequence was, that at the conclusion of the Court, they had
entirely divested themselves of their land, and had spent the whole of [their]
money. (Quoted in M.P.K. Sorrenson, "Land Purchase Methods", p. 189.)

Court sittings were often inadequately advertised, blocks were not dealt with in any
set order, and so claimants had to wait weeks for their case to come up. Until the
1880s, furthermore, the Court sat in European towns, sometimes hundreds of miles from
where the Maori owners lived, and only the claims of those who attended the hearings
were heard.

It is not surprising that many Maoris were embittered by land dealings and the
operation of the Native Land Court. They sought redress by appealing to the
Supreme Court and the Court of Appeal, only to end up on the familiar merry-go-
round of debt. The Makauri case, for example, which came before the Native Land
Court four times and also before the Supreme Court four times, in fifteen years
of litigation, was said to have cost the Maori owners eighteen thousand pounds
in legal expenses. (Sorrenson, p. 187.)

I\flaori depopulation as a consequence of selling land

The human consequences of this system of land-purchase can be seen in the pattern of
Maori depopulation in the nineteenth century. Those tribes that were selling land
actively, dealing with the Native Land Court, and having the most contact with the
European system and way of life, declined in numbers the most rapidly.

Two generalisations can be made. Firstly, there is nothing to support the theory
of associating depopulation with defeats in war; for this theory to be valid
there would have to be evidence of a rapid decrease in the seventies - even more
rapid than that of the friendly tribes. Secondly, there are significant
correlations between depopulation and the opening of each territory to land
purchase and European settlement.

There was apparently an increase in the Waikato in the seventies while most of
the tribe were living under stable conditions in the King Country. The decrease
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the consequent land-selling, had an increasingly destructive effect on embyro Maori
enterprise.

The worst destroyer of consistent enterprise was the operation of the Native
Land Court and subsequent land purchasing. It was exceedingly difficult for the
owners listed on multiple titles, their shares increasingly f ragmented through
the introduced system of succession, to organise effectively to farm their land;
on the contrary it was all too easy for owners to gain a ready penny by signinga deed of sale or lease or grant of timber rights to one, or several, of th;
land agents prowling the out-districts or lounging in the city hotels. Under
these temptations chiefs betrayed their people and commoners betrayed chiefs.
Nothing, save perhaps epidemic disease, was so disruptive of Maori life as this.
(A. Ward, A Show of Justice, p.261.)

Coupled with the problems of using the land that were generated by the Native Land
Court's activities was the lack of systematic assistance from the government for Maori
economic initiatives. Individualising Maori life seemed to mean that the Maori had to
stand alone and create what they could from their own limited resources. Sir James
Carroll, the Irish/Maori member of the Seddon cabinet, was one of the three
commissioners on the l89l Native Lands Commission and noted this fact in his dissenting
report on the question of resuming Crown pre-emption:

Is it not a somewhat melancholy reflection that during all the years the New
Zealand Parliament has been legislating upon native land matters, no single bona
fide attempt has been made to induce the natives to become thoroughly useful
settlers in the true sense of the word? No attempt has been made to educate themin acquiring industrial knowledge or to direct their attention to industrial
pursuits. Whatever progress they have achieved in that direction is owing
entirely to their own innate wisdom and energy. (Quoted by Sir Apirana Ngata,
"Maori Land Settlement", in The Maori people Today, p. 125.)

Eventually, particularly in those tribes that had tried to pick up the economic reins
again straight af ter the war, disillusionment set in and Maori separatism once more
became an issue.

A number of disparate protest movements were a sounding board for Maori dissent through
to the end of the century. Petitions over land matters were put before parliament and
the Queen; an extensive but ultimately ineffective boycott of the Native Land Court was
organised in 1895; there was a repudiation-of-land-sales movement in Hawkes Bay in the
1870s; and, most importantly, a Maori parliament (the Kotahitanga) met throughout the
I 890s.

Despite 30 years of legislative activity that had as its primary objective the f reeing
of as much Maori land as possible for European settlement, Pakeha politicians *e.e noi
totally myopic about Maori needs. Legislation was passed in Parliament to try and deal
with some of the more "gamey" aspects of Maori land dealings. Unfortunately, these
remedial measures often just made things worse. Also, constant tinkering with the land
laws turned them into a luxuriant legal jungle:

The new measures only served to aggravate the evils they were intended to
preYent. This continued pretty well throughout the remainder of the last century
until the Maori land legislation became so entangled a maze, that only trained
and experienced men could hope with certainty to find their way through it. (N.
Smith, The Maori People and Us, p. l7l.)
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systematic training f or owners in estate management, training that the organisation
itself could have provided. It did, however, suspend individualisation and was a
positive step towards bringing idle Maori land into production.' (I.H. Kawharu, Maori
Land Tenure, p. 85.)

Continuation of land sales

The first twenty years of the twentieth century saw the final burst of Maori land-
selling. In 1900 the Liberal Government had suspended Crown pre-emption once again, and
"under the Maori Lands Administration Act of 1900, set up a system of Maori-dominated
land councils to encourage leasing. By 1905 it was forced to yield to pressure. In that
year a new Act replaced the land councils with boards, under much more rigorous
European control and with greater powers. An increased volume of Maori land passed
through the boards into pakeha occupancy and use." (M. King, "Between Two Worlds", in
The Oxford History of New Zealand, p. 285.)

Pakeha land-purchasing was back with a vengeance and, despite the incorporations and
land trusts, Maori farming was going through a period of unprecedented difficulty. The
title muddle and the pressure for land had seen the number of Maori sheep farmers fall
between 1890 and 1910.

The Stout-Ngata commission of 1907 was able to give a graphic description of the
difficulties Maori farmers faced. This commission (officially called the Commission on
Native Lands and Native Land Tenure) had been set up to investigate the productive use
of Maori land and had resulted frorn concern about the resumed level of Pakeha land-
purchasing.

And where in spite of supreme difficulties the Maori has succeeded in making
good use of his land the fact is not sufficiently recognised. The spectacle is
presented to us of a people starving in the midst of plenty. If it is difficult
for the European settler to acquire Maori land owing to complications of title
it is more difficult for the individual Maori owner to acquire his own land, be
he ever so ambitious and capable of using it. His energy is dissipated in the
Land Courts in a protracted struggle, f irst to establish his own right to it,
and secondly, to detach himself from the numerous other owners to whom he is
genealogically bound in the title. And when he has succeeded he is handicapped
by want of capital, by lack of training - he is under the ban as one of a
spendthrift, easy-going, improvident people. (Quoted in N. Smith, The Maori
People and Us, p. 199.)

Some of these factors have changed little since 1907, as will become clearer in Part
II. The Maori Land Court is now a force for encouraging land use rather than an active
hindrance. But it still takes a formidable amount of energy to get a scheme approved by
the Court for a title in multiple ownership.

Although the commission called f or positive assistance to the Maori landowner,
virtually nothing happened between then and the late 1920s, other than that the
continued selling of Maori land progressed rapidly.

Between lgll and 1920 Maori holdings were further reduced from 7,137,205 to
4,787,868 acres. And of this total, over three-quarters of a million acres were
leased to Europeans and a f urther three-quarters of a million estimated as

unsuitable for development. The tempo increased under the Reform Government
after 1912. The new Native Minister, William Herries, pursued a policy of

40





of urbanisation

time that the government was f inally beginning to support
rtives as a means of economic developmcnt lor the Maori people,
whelmingly rural dwellers, an upsurge in the Maori population was to

available land was not sufficient to support the increasing numbers (Figure

in the Maori population, 1858-198I
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Both the 196l Report on Department of Maori Affairs (commonly known as the Hunn
report) and the 1965 Report on the Committee of Inquiry into the Laws Affecting Maori
Land and the Poyvers of the fufaori Land Courl (commonly known as the Prichard-Waetford
Report) promoted explicitly Pakeha solutions to some of the problems that were
perceived to be hampering the productive use of Maori land.

The national interest was to the fore in these reports, and they seemed insensitive to
Maori feelings and beliefs. Insufficient attention was given to the development of a

Maori economic base and to the Maori people's deeply-felt and legitimate spiritual and
cultural attachment to their lands.

The land protests throughout the 1970s were a focus for the restatement of these
traditional values and also made it clear that retention in Maori hands of the
remaining Maori land was to be a serious point of issue between Maori and Pakeha.

In 1974, another Maori Affairs Amendment Act repealed the "no more than four joint
owners" provision in the 1967 Act and restored the Maori Land Court's jurisdiction over
these types of land sales. The present emphasis in Maori land legislation, therefore,
is on providing the means for the Maori people to retain their land.

This new emphasis can be seen in the work of the present day Maori Land Court. It has
become a distinctively Maori institution in the twentieth century, and for a number of
years has been a force for the retention of Maori land rather than-its alienation.

The present Chief Judge of the Maori Land Court, E.T.J. Durie, described what he saw as

the evolution of the Court in a submission to the 1980 Royal Commission on the Maori
Land Courts:

The establishment of the Court in 1865 was primarily to determine the ownership
of Maori lands and then to facilitate what Kawharu describes as the main
administrative goal of the day: "viable Maori land titles for speedier European
settlement."

Before long, and starting in 1870, the Court was charged with certain parental
responsibilities to Maori owners in the alienation of their lands. It was in a
protective role that the court soon became known and it was in that capacity
that the Court was seen to enter the present century.

In the f irst half of this century, and in the latter quarter in particular, the
emphasis shifted from the alienation of lands for European settlement, to the
retention of lands for use, development and occupation by or on behalf of Maori
people. Under the leadership of men like Sir Apirana Ngata (as Minister),
tremendous strides were made in development for Maori settlement. The judges
were very much involved but in an administrative capacity as well This
f usion of judicial and executory or administrative functions may have been
constitutionally unusual but it also seems to have worked. It continued for a
period of nearly 50 years.

After 1952 the Judges' role reverted to the more strictly judicial and the gen-
eral control and administration passed to the Department (of Maori Affairs) ...

The Court seems now to be endowed with another purpose. The paternal aspect of
its role is diminishing, and there is instead a realisatiou that the Court
exists today as a forum to facilitate and enable the utilisation of land held in
multiple ownership, to f acilitate owner-management of lands, and to settle
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Conclusion to Maori Land - The Past and Present

Since the signing of the Treaty of Waitangi in 1840, the Maori tribal estates have
dcclined from almost 27 million hectares to about 1.3 million. And that which remains
is of ten in the f orrn of f ragmented holdings with a multiplicity of owners,
predominantly absentee.

How this has come about is part of the complex process of British colonisation and
settlement of New Zealand. In 1840, Maori society was still dominant and accepted the
Pakeha more or less on its own terms. After Waitangi, all that was to changc. The
initial Maori enthusiasm f or the technological benef its that came with the early
settlers dissipated over the next 20 years in the face of the collapse of agricultural
markets, the relentless pressure f rom the settlers f or land, and the increasing
exclusion of thc Maori from any real say in the governing of New zealand.

The continuing conflict between two markedly different peoples was to end in war - a
war to decide who was to control the land and the economy which it supported. The
question had been decisively answered by the mid 1860s - although guerilla warfare was
to continue for another two dccades - and Maori society was to be dominated for the
next 30 years by the ef f ects of the cxtension of British law, land-selling, and the
operations of the Maori Land Court. Settlcr governments had decided that British
notions of property wcre to apply, and this meant establishing individual ownership of
what had formerly been communally-owned tribal lands.

Tribes hcavily involved in land-sclling, and in having individual ownership ol their
lands determined by the Maori Land Court, suffered a disruption of their ways of life,
accompanied by a signif icant f all in population. This pattern repeate d itself with
various tribes right up until the turn of the century.

The Court, in its concern to take some account of what it believed to be Maori custom,
took the fateful step of allowing children to inherit in equal shares, land interests
f rom both their parents, of ten in localities whcre the f ires of occupation had long
gone out. So began three of the main characteristics of Maori land today: smal1,
fragmented holdings as a result of one person or family partitioning their interest out
of the main block; multiple ownership of many small interests in a block of land; and
absentee ownership. The problcms caused by these attempts to acknowledge traditional
Maori concepts of land tenure were made worse by the failure to give these concepts any
standing in the dominant Pakeha legal and financial systems, as will be discussed in
Part II.

Assistance to Maori economic development after the wars of the 1860s was virtually nil
until the farm assistance programmes associated with Sir Apirana Ngata in the 1930s.
Despite this neglect, Maori agriculture and enterprise persisted, and the f irst
successful answer to fragmentation of ownership - incorporations - was developed by the
Ngati Porou to make use of their East Coast lands in the 1880s, although it was not
until 1909 that legislation was passed to put incorporations on a sound legal basis.

While the early 1930s saw the beginnings of the first government attempts to stimulate
Maori economic development since those of Governor Grey 80 years earlier, they were
also the beginnings of a Maori migration from their rural land. Population pressure on
too little land encouraged Maori people to take up work opportunities in the towns and
cities. Today, 800/o of the Maori population is in urban areas.

Because the Maori population has grown almost ten-fold this century and is also
predominantly urban, the problems stemming from fragmentation of title and ownership,
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owners; some of these lands were
universities, others were leased in
owners. Eventually, administration
revealed what was left in 1960.

or used for Crown purposes such as
the income distributed to the Maori

Maori Trustee, and the Hunn Report

in f act sold,
perpetuity and
passed to the

Maori Reserves of
and lower North

Taranaki Reserves
Reserve sections in
Yested for leasing

(mainly) South Island
Island

townships

24,200 acres
71,600 acres

200 acres
193,000 acres

( 9798 ha)
(28988 ha)
( 8l ha)
(78138 ha)

289,000 acres (117005 ha)

A Commission of Inquiry into Maori Reserved Land in 1974-75 resulted in special
legislation allowing most of the above land to be vested in Maori land incorporations
and trusts. It then ceased to be reserved land and became ordinary Maori freehold land,
but was still subject to the reserve leases.

Consequently, little reserved and vested land now exists but the spectre of it remains
in the perpetual leases that limit the development options available to the present
Maori owners of the former reserved lands. Some of these difficulties are examined in
the section entitled Greater control of Maori development by Maori people, pp.87-88.

IVlaori freehold land

The current extent of Maori freehold land is 1,317,517 hectares according to the 1983
Department of Statistics' Year Book. This represents 50/o of New Zealand. Most of the
Maori freehold land is in the North Island, where it forms a band across the centre of
the island and makes up ll0/o of the total land area. But the relative certainty of these
numbers masks a good deal of confusion about the nature and extent of Maori freehold
land.

For instance, the simple proposition that Maori freehold land is owned by Maori, and
general land (up until 1975 called European land) is owned by Pakeha, does not hold up
at either end. Maori own both Maori land and general land. Pakeha own general land and
many have also bought into Maori freehold land.

It is difficult to distinguish accurately between Maori freehold land and general land.
The Maori Affairs Act 1953, which defines general land, Maori freehold land, Maori
customary land and Maori reserve land, is not clear. The major difficulty is in the
distinction between general land and Maori freehold land.

The 1980 Report of the Royal Commission on the Maori Land Courts went into some detail
about the complexities surrounding the Act's definition of Maori freehold land. In the
end it settled on what seemed a simple and practical definition:

For the purposes of our enquiry we will take Maori freehold land to mean that
land which comes under the jurisdiction of the Maori Land Court, though we
recognise that in certain instances the Court has jurisdiction over general
land. While this may be criticised as begging that question, a complete precise
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T.R. Nikora, a registered surveyor and Planning Officer with the Department of Lands
and Survey, in a submission to the 1980 Royal Commission, gave an example of the
inaccuracy of the Maori Land Court's records of title areas when they were used as a

starting point for the inter-departmental Ruatoki Land Use Study.

Total title areas were produced and this was then compared with a total area
within a known periphery from survey information in the Department of Lands and
Survey. The two did not compare, but while there was confidence in survey
information the conclusion was that there can be no conf idence in title
information and that land remained unaccounted for somewhere. (T.R. Nikora,
Submission to the Royal Commission on the Maori Land Courls, No. 57, p. 4.)

For these reasons it seems unlikely that definite numbers can be produced for the
amount of Maori freehold land. There is probably in excess of I million ha, but how
much in excess is not known at this point.l

This would not matter all that much if it were purely a matter of statistics, but, as
will become apparent, the factors that make it impossible to calculate accurate numbers
are also factors which limit the full use of Maori freehold land.

Owning general land

It is true that Maori people own general land (such as an urban house section) as well
as Maori land, and that just to concentrate on the various types of Maori land
understates the total amount of land in Maori ownership. However, it is not possible
from the Land Transfer Office records to find out the extent of general land in Maori
hands. Moreover, whether the Maori people as a group own more land in total than the
1.3 million ha of Maori freehold listed in the 1983 Year Book is not the point at
issue.

The fact that there are Maori owners of general land does not invalidate the point that
the Maori people have a special relationship with Maori land, whether it is freehold,
customary or reserved, and that there are also unique difficulties associated with the
use of this land. Sometimes this special relationship may be with general land as, for
instance, when a marae is solely owned and so is classif ied as general land. The
distinction is between land that may have been purchased for personal use and land that
has been inherited from generation to generation, irrespective of its legal status.

Back in 1961 the Report on Department of Maori Affairs (referred to as the Hunn
Report) asked the question: "Would the Maori people regard home ownership as an
acceptable basis for turangawaewae today?" That is, would they see their ownership of
general land in a personal capacity as still fulf illing some of their traditional
relationship with the land?

Turangawaewae means literally a standing place for the feet, and it commonly refers to
the assertion of rights as tangata whenua. To be able to prove turangawaewae, Maori
people have to be able to show they have ownership rights in the tribal lands.

Latest estimates (1986) using the computerised MAIA System put the figure at l.l8
million hectares.
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The effects of this system have been to stymie both individual and collective Maori
enterprise. Chief Judge Durie of the Maori Land Court has pointed out that: "'Maori
titles' as thcy are called, do not ref lect the traditional Maori way at all. The
def ined but f ractionated and absentee ownership of today accords neither Maori
tradition nor British legal prelerences and modern Maori titles are as much an
impediment to Maori communal enterprise as they are to individual enterprise." ("New
Approach to Maori Land in the 1980s with Particular Reference to its Settlement and
Resettlement in the Northern half of the North Island", Address to the NZ Geographical
Society, 1980.)

When the Maori Land Court began its investigations into title some of the first title
grants were on a communal basis. But thcse were few in number and communal ownership
today is rare. At first, titles were awarded to ten people or fewer; and while it may
have been intended that they held title for the whole tribe, most became absolute
owners in their own right. Later, the names of more than ten members were put on a

title, but it was uncommon for any one title to be awarded to all the members of a
tribe. Instead, it was usual to break up the tribal lands into allotments, putting some
members into one and others into another. Of ten, one individual would represent a
family and so not everyone would be on the title. As a result of this process, the land
was cut up into parcels that ignored traditional rights of use. Many people became
dislocated from areas they had been previously associated with; others with legitimate
rights of ownership were left totally landless.

In this way, individual ownership of the tribal lands became established. Inevitably,
people applied to have the block to which they had the legal title defined and cut out,
either to use themselves or to sell. Thus began the breaking up of the tribal land as
an integrated unit. The right of the individual to sell their land title with or
without the approval of their tribal elders has contributed signif icantly to the
subsequent decline in Maori freehold land.

At the same time the Maori Land Court adopted a policy for the inheritance of land
interests that was believed to f ollow Maori custom, but has had the ef f ect of
fragmenting ownership to an extraordinary degree in some cases and of creating absentee
ownership. Children were able to inherit in equal shares the land interests of both
their parents with no requirement that they continue to live with the tribal group. As
generation succeeded generation - many of them leaving no wills - the land interests
split in a geometric progression. And with the rapid increase of the Maori population
in the 20th century, the splitting of land interests has continued to multiply. Figure
3 shows the potential for future fragmentation, since most Maori people under the age
of 30 have yet to inherit their land interests.

The combination of individualisation of title and succession through both parents has
had profound social consequences as Hugh Kawharu has noted:

the trend towards individualisation of title through partition, together
with bilineal succession, has contributed much to the cultural hiatus in which
the Maori now finds himself. It has brought diffusion of control over tribal
estates, a reduction in the incentive to live in a given locality, and a
dissipation of resources through fragmentation. When, added to this, there is a
right to alienate interests regardless of kin obligations in general and
(tribal) community authority in particular, an individual's judgment is bound to
be vulnerable to whim and passing circumstances. Accordingly in a milieu of
rewards not fully understood and of customary sanctions felt to be of little
account, unity of purpose in community and sub-tribal organisation has been slow

T}
bo
in
cu

T]

58







For these reasons the registration of Maori land at the Land Transfer Office, and hence
the granting of full legal title, has been erratic.

Othcr factors have contributed to non-registration. The Maori Land Court, for instance,
has been able through its title orders to grant ownership without survey being
completed. For partition orders, which are used to clearly demark an owner's share of
the land from the parent title, survey has never appeared to be necessary. This has
meant that in some districts as many as 50 percent of partitions have never been
surveyed.

Even where blocks have been surveyed, multiple succession has eventually increased the
number of owners to more than 10 - sometimes up to several hundreds, with the resulting
disqualification from registration.

a legal interest in
benefits and legal

-..!--rrrr

T

v
b
i
v

t
C

t
So, while the Maori
the land, and it
protections of the
drawbacks:

Land Court can create title it cannot create
thereby disqualifies the owners f rom the
land transf er system. Chief Judge Durie has pointed out the

Thus, those having the benefit of a right of way order of the Court stand to
lose that benefit if they do not secure the registration of that order in the
Land Transf er Of f ice against the servient tenement. In the same way, leases,
translers and the like still rcquire to bc registered in the Land Transfer
Of f ice if f ull security of tenure is desired. (E.T.J. Durie, Submi.s.sion to the
Royal Comntissiort on the Maori Land Courts, p. 61.)

The most obvious consequence ol this title insecurity is that loan f inance is hard to
raise. Most lenders in the private f inance sector will not lend on propertics wherc
there is no registrable and secure title. Nor will the Rural Bank - the major source ol
rural development finance - lend in these circumstances. This has forced a number of
Maori landowners to rely almost entirely on the Department of Maori Af f airs f or
development finance.

Poor title records

No one instituti on has a reliable record of Maori f reehold land titles. This creates
considerable confusion and expense in legal fees when any title searching is done or a
modification to the use of the land which would affect the title is proposed.

Maori freehold land titles fall into three categories:

- complete on the land transfer register
- incompletely recorded on the land transfer register
- solely recorded on Maori Land Court records.

The resulting problems are obvious. Owners who wish to inspect their certificate of
title at the district Land Transf er of f ice may f ind there is no record of their land
there. Any record may be held at the nearest Maori Land Court. Even if there is a
certif icate of title at the Land Transf er of f ice, it is of ten "invalidate d" by the f act
that the certificate does not bear the name of the existing owners. These would have to
be confirmed by the Maori Land Court.

At the district Maori Land Courts, the title records are in many ways inadequate. Among
the most common inadequacies are:
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