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[1] (YHU\� 1HZ� =HDODQG� FLWL]HQ� KDV� WKH� ULJKW� WR� HQWHU� 1HZ� =HDODQG�1� � ,W� LV� D�

IXQGDPHQWDO�IUHHGRP�WKDW�LQ�1HZ�=HDODQG�FDQ�EH�OLPLWHG�E\�WKH�VWDWH�RQO\�LI�WKDW�OLPLW�
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����� DOO� DUULYDOV�� LQFOXGLQJ� 1HZ� =HDODQG� FLWL]HQV�� ZHUH� UHTXLUHG� WR� HQWHU�

*RYHUQPHQW�PDQDJHG� LVRODWLRQ�IDFLOLWLHV� �0,4)��DQG� WR�VXEPLW� WR�PHGLFDO� WHVWLQJ���

7KLV�ZDV�D�NH\�FRPSRQHQW�RI�WKH�*RYHUQPHQW¶V�VWUDWHJ\�LQYROYLQJ�D�]HUR�WROHUDQFH�RI�

FDVHV�RI�&29,'����LQ�WKH�FRPPXQLW\��HOLPLQDWLRQ�VWUDWHJ\��� 

[3] )RU�PXFK�RI�WKH�SHULRG�RYHU�ZKLFK�WKH�UHVWULFWLRQV�ZHUH�LQ�SODFH��GHPDQG�IRU�

0,4)�RXWVWULSSHG�FDSDFLW\���7KLV�PHDQW�WKDW�1HZ�=HDODQGHUV�H[SHULHQFHG�GLIILFXOWLHV�

DQG�GHOD\V�LQ� WKH�H[HUFLVH�RI�WKHLU� ULJKW� WR�UHWXUQ� WR� WKHLU�FRXQWU\�� �7KLV�SURFHHGLQJ�

FRQFHUQV�ZKHWKHU�WKH�UHVWULFWLRQV�ZHUH�ODZIXO�DV�D�MXVWLILHG�OLPLWDWLRQ�RQ�WKH�ULJKW�WR�

HQWHU�1HZ�=HDODQG�LQ�D�IUHH�DQG�GHPRFUDWLF�VRFLHW\� 

[4] 7KH�SURFHHGLQJ�LV�IRFXVHG�RQ�WKH�UHVWULFWLRQV�SODFHG�RQ�1HZ�=HDODQG�FLWL]HQV�

RYHU� WKH� SHULRG� �� 6HSWHPEHU� ����� WR� ���'HFHPEHU� ����� �WKH�5HOHYDQW� 3HULRG��3��

7KRVH�UHVWULFWLRQV�UHTXLUHG�WKDW�D�SHUVRQ�HQWHULQJ�1HZ�=HDODQG�KDYH�D�YRXFKHU�IRU�D�

SODFH�LQ�0,4)�DW�ZKLFK�WKH\�ZHUH�UHTXLUHG�WR�LVRODWH�4��7KH�YRXFKHU�FRXOG�EH�REWDLQHG�

SULRU� WR� WUDYHOOLQJ� WR� 1HZ� =HDODQG� YLD� D� YLUWXDO� OREE\� �DQ� RQOLQH� SURFHVV�� RU� E\�

DSSOLFDWLRQ� WR� WKH�0LQLVWU\� RI� %XVLQHVV�� ,QQRYDWLRQ� DQG� (PSOR\PHQW� �0%,(�� �DQ�

RIIOLQH�SURFHVV����'XULQJ�WKH�SHULRG�DW�LVVXH�DQG�XQWLO��� 1RYHPEHU�������WKH�LVRODWLRQ�

SHULRG�LQ�D�0,4)�ZDV����GD\V���)URP����1RYHPEHU�������WKH�LVRODWLRQ�SHULRG�FKDQJHG�

WR�VHYHQ�GD\V�LQ�0,4)��IROORZHG�E\�LVRODWLRQ�DW�KRPH�XQWLO�UHFHLYLQJ�WKH�UHVXOW�RI�D�

QHJDWLYH�GD\���WHVW���� 

[5] 7KH� DSSOLFDQW� �*URXQGHG� .LZLV�� ZDV� LQFRUSRUDWHG� WR� DGYRFDWH� IRU�

1HZ =HDODQG�FLWL]HQV�DQG�UHVLGHQWV�LPSDFWHG�E\�WKH�UHVWULFWLRQV���,W�GRHV�QRW�FKDOOHQJH�

WKH� *RYHUQPHQW¶V� GHFLVLRQ� WR� SXUVXH�� LQ� UHVSRQVH� WR� WKH� &29,'���� ULVN�� DQ�

HOLPLQDWLRQ�VWUDWHJ\�IRU�WKH�SHULRG�WKDW�LW�GLG���1RU�IRU�WKH�PRVW�SDUW�GRHV�LW�FKDOOHQJH�

WKH�*RYHUQPHQW¶V�GHFLVLRQ�WKDW�HQWU\�LQWR�1HZ�=HDODQG�EH�VXEMHFW�WR�D�0,4�V\VWHP���

,WV�FKDOOHQJH�FRQFHUQV�DVSHFWV�RI�WKH�V\VWHP�ZKLFK�LW�VD\V�RSHUDWHG�DV�XQMXVWLILHG�OLPLWV�

RQ� WKH� ULJKW� WR� HQWHU�� � ,W� DOVR� FKDOOHQJHV� WKH�ZD\� GHFLVLRQV�ZHUH�PDGH� IRU� JURXSV�

HQWHULQJ�0,4�DQG�WKH�DSSURDFK�WKDW�ZDV�WDNHQ�WR�DSSOLFDWLRQV�IRU�SODFHV�LQ�0,4�XQGHU�

RQH�RI�WKH�HPHUJHQF\�FDWHJRULHV��� 

 
3� 7KLV�ZDV�WR�HQVXUH�WKDW�WKH�FDVH�ZDV�DEOH�WR�SURFHHG�RQ�DQ�XUJHQW�EDVLV���*URXQGHG�.LZLV¶�SRVLWLRQ�

UHPDLQV�WKDW�WKH�0,4�V\VWHP�EUHDFKHG�V�������IURP�DQ�HDUOLHU�WLPH�DQG�LW�UHVHUYHV�LWV�ULJKW�WR�EULQJ�
D�FODLP�IRU�DQ�HDUOLHU�WLPH� 
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[6] )LUVW��*URXQGHG�.LZLV�VXEPLWV�WKDW�WKH�UHTXLUHPHQW�WR�KDYH�D�YRXFKHU�WR�HQWHU�

0,4�DQG�WR�LVRODWH�LQ�0,4�IRU����GD\V�OLPLWHG�WKH�ULJKW�WR�HQWHU�LQ�DQ�XQMXVWLILHG�ZD\���

7KH�YRXFKHU�V\VWHP�ZDV�D�IORZ�PDQDJHPHQW�WRRO�WKDW�RSHUDWHG�WR�OLPLW�WKH�ULJKW�WR�

HQWHU� EHFDXVH� WKH� GHPDQG� IRU� D� SODFH� LQ�0,4� VLJQLILFDQWO\� H[FHHGHG� WKH� DYDLODEOH�

SODFHV�GXULQJ�WKH�5HOHYDQW�3HULRG���*URXQGHG�.LZLV�VXEPLWV�WKDW�D�VKRUWHU�SHULRG�RI�

LVRODWLRQ�DORQJ�ZLWK�DQ�XSGDWHG�DQG�WHVWLQJ�SURWRFRO�VKRXOG�KDYH�EHHQ�LPSOHPHQWHG�DW�

DQ� HDUOLHU� VWDJH�� � ,W� DOVR� VD\V� D� VHOI�LVRODWLRQ� PRGHO� VKRXOG� KDYH� EHHQ� JLYHQ�

FRQVFLHQWLRXV�FRQVLGHUDWLRQ�DW�DQ�HDUOLHU�VWDJH���,W�VD\V�WKH�0,4�UHTXLUHPHQWV�UHVWULFWHG�

WKH�ULJKW�WR�HQWHU�1HZ�=HDODQG�LQ�D�ZD\�WKDW�ZDV�QRW�SURSRUWLRQDWH�IROORZLQJ�FKDQJHV�

WKDW�SHUPLWWHG�WKRVH�ZKR�KDG�FRQWUDFWHG�WKH�YLUXV�LQ�WKH�FRPPXQLW\�DQG�WKHLU�FORVH�

FRQWDFWV� WR� VHOI�LVRODWH� LQ�2FWREHU� ������ � ,W� VD\V� WKHVH� UHTXLUHPHQWV�ZHUH� DOVR� QRW�

SURSRUWLRQDWH� ZKHQ� WKH\� GHQLHG� 1HZ� =HDODQG� FLWL]HQV� HQWU\� IRU� PRUH� WKDQ� WKUHH�

PRQWKV� 

[7] 6HFRQGO\��*URXQGHG�.LZLV�VXEPLWV�WKDW�DOORFDWLRQV�IRU�0,4�SODFHV�WKDW�ZHUH�

PDGH� WR� JURXSV� WKURXJK� DQ� RIIOLQH� SURFHVV� OLPLWHG� WKH� ULJKW� WR� HQWHU�1HZ�=HDODQG�

EHFDXVH� WKRVH� DOORFDWLRQV� UHPRYHG� SODFHV� WKDW� FRXOG� KDYH� EHHQ� DYDLODEOH� WR�

1HZ =HDODQG� FLWL]HQV�� � ,W� VXEPLWV� WKDW�� DOWKRXJK� WKLV� RIIOLQH� SURFHVV� EHJDQ� LQ�

6HSWHPEHU�������LW�ZDV�QRW�SUHVFULEHG�E\�ODZ�XQWLO����1RYHPEHU��������,W�DOVR�VD\V�

WKDW�0%,(�IDLOHG�WR�SXEOLVK�FULWHULD�IRU�WKHP�XQWLO���6HSWHPEHU������DQG�WKDW�WKH�&KLHI�

([HFXWLYH�RI�0%,(�XQODZIXOO\�GHOHJDWHG�GHFLVLRQV�RQ�WKHP�WR�D�JURXS�RI�PLQLVWHUV���

,W�DOVR�VD\V�WKDW�VRPH�JURXS�DOORFDWLRQV�GLG�QRW�VHUYH�D�SXUSRVH�VXIILFLHQWO\�LPSRUWDQW�

WR�MXVWLI\�FXUWDLOLQJ�D�FLWL]HQ¶V�ULJKW�WR�HQWHU� 

[8] 7KLUGO\��WKH�RQOLQH�V\VWHP�WKURXJK�ZKLFK�D�YRXFKHU�LQ�0,4�FRXOG�EH�REWDLQHG�

GXULQJ� WKH� 5HOHYDQW� 3HULRG�� GHVFULEHG� DV� D� YLUWXDO� OREE\�� RSHUDWHG� DV� D� ORWWHU\���

*URXQGHG�.LZLV�VXEPLWV�WKLV�OLPLWHG�WKH�ULJKW�WR�HQWHU�1HZ�=HDODQG�EHFDXVH�RI�WKH�

ORZ�RGGV�LQ�WKH�ORWWHU\�DQG�EHFDXVH�LW�ZDV�ZKROO\�UDQGRPLVHG���7KH�OHQJWK�RI�WLPH�D�

SHUVRQ�KDG�EHHQ�ZDLWLQJ�WR�HQWHU�1HZ�=HDODQG�ZDV�QRW�IDFWRUHG�LQ���*URXQGHG�.LZLV�

VXEPLWV�WKLV�ZDV�QRW�DPHOLRUDWHG�E\�WKH�HPHUJHQF\�DOORFDWLRQV�DYDLODEOH�WKURXJK�DQ�

RIIOLQH�SURFHVV�EHFDXVH�WKHUH�ZDV�QR�FULWHULRQ�EDVHG�RQ�WKH�OHQJWK�RI�WKH�WLPH�D�SHUVRQ�

KDG�EHHQ�WU\LQJ�WR�UHWXUQ� 



 

 

[9] /DVWO\��*URXQGHG�.LZLV�VXEPLWV�WKDW�0%,(�DSSOLHG�DQ�XQODZIXO�DSSURDFK�WR�

RQH� RI� WKH� HPHUJHQF\� FDWHJRULHV�� � ,W� VXEPLWV� WKLV� ZDV� EHFDXVH� 0%,(� ZURQJO\�

LQWHUSUHWHG� WKH�UHTXLUHPHQW� WKDW� WKH�DSSOLFDWLRQ�EH�PDGH�ZLWK����GD\V�RI�³LQWHQGHG�

GHSDUWXUH´�DV�³LQWHQGHG�DUULYDO´���,W�VXEPLWV�LW�ZDV�DOVR�EHFDXVH�0%,(�DGRSWHG�VXFK�D�

KLJK�WKUHVKROG�WR�WKH�UHTXLUHPHQW�WKDW�D�SHUVRQ�KDYH�³QR�RWKHU�RSWLRQ´��DQG�IDLOHG�WR�

WDNH�LQWR�DFFRXQW�D�SHUVRQ¶V�ILQDQFLDO�SRVLWLRQ�RU�SK\VLFDO�RU�PHQWDO�KHDOWK��WKDW�WKH�

FDWHJRU\�ZDV�GHSULYHG�RI�DQ\�PHDQLQJ��� 

[10] 2YHUDOO��*URXQGHG�.LZLV�VXEPLWV�WKDW��LQ�WKH�FRQWH[W�RI�D�FKURQLF�ODFN�RI�0,4�

FDSDFLW\�� GHFLVLRQV� DERXW�0,4�ZHUH�PDGH� WKURXJK� WKH� VLQJOH� OHQV� RI� SXEOLF� KHDOWK�

ULVNV���,W�VXEPLWV�WKDW�WKHVH�GHFLVLRQV�VKRXOG�KDYH�EHHQ�ZLWK�D�ELIRFDO�OHQV�WKDW�LQFOXGHG�

WKH�IXQGDPHQWDO�ULJKW�RI�FLWL]HQV�WR�HQWHU�WKHLU�FRXQWU\���,W�VXEPLWV�WKDW�IDLOXUH�WR�GR�VR�

UHVXOWHG�LQ�1HZ�=HDODQGHUV�HQGXULQJ�VXEVWDQWLDO�GHOD\V�LQ�UHWXUQLQJ�DQG�FRQVLGHUDEOH�

VXIIHULQJ�DQG�WKDW�WKLV�ZDV�QRW�MXVWLILHG� 

[11] 7KH� UHVSRQGHQWV� VXEPLW� WKDW� WKH� UHVWULFWLRQV� LPSRVHG� RQ� WKH� ULJKW� WR� HQWHU�

1HZ =HDODQG�ZHUH�MXVWLILHG�DV�SDUW�RI�WKH�*RYHUQPHQW¶V�SXEOLF�KHDOWK�UHVSRQVH�WR�WKH�

SDQGHPLF�� �7KH\� VD\� WKDW�� IDFHG�ZLWK� WKH�PRVW� VHULRXV� WKUHDW� WR� SXEOLF� KHDOWK� WKDW�

1HZ =HDODQG� KDV� HYHU� H[SHULHQFHG�� WKH� *RYHUQPHQW� SXW� LQ� SODFH� D� PXOWLIDFHWHG�

VWUDWHJ\�LQYROYLQJ�D�UDQJH�RI�PHDVXUHV�RI�ZKLFK�WKH�0,4�V\VWHP�ZDV�D�FUXFLDO�SDUW��� 

[12] 7KH�UHVSRQGHQWV�VD\�WKDW�QR�V\VWHP�IRU�RYHUVHDV�DUULYDOV�WKDW�OLPLWHG�FLWL]HQV¶�

ULJKW�WR�HQWHU�WKH�FRXQWU\�LQ�D�OHVVHU�ZD\�ZRXOG�KDYH�EHHQ�DV�HIIHFWLYH�DW�UHGXFLQJ�WKH�

SXEOLF� KHDOWK� ULVN�� � 7KH\� VD\� WKDW�� IDU� IURP� D� ELIRFDO� OHQV�� FLWL]HQV¶� ULJKW� WR� HQWHU�

1HZ =HDODQG�ZDV�DW�WKH�IRUHIURQW�RI�WKH�0,4�V\VWHP�DQG�LW�DOORZHG�PDQ\�WKRXVDQGV�

RI�FLWL]HQV�WR�GR�VR���7KH\�VD\�WKH�VXLWH�RI�SXEOLF�KHDOWK�PHDVXUHV�LPSOHPHQWHG�UHTXLUHG�

VDFULILFHV�DQG�IRUEHDUDQFH��EXW�WKH\�ZHUH�PDGH�IRU�WKH�EHQHILW�RI�DOO�1HZ�=HDODQGHUV���

7KH\�KDYH�HQDEOHG�1HZ�=HDODQGHUV�WR�HQMR\�SURWHFWLRQ�DQG�WKH�IXOILOPHQW�RI�WKH�ULJKW�

WR�WKH�KLJKHVW�DWWDLQDEOH�VWDQGDUG�RI�KHDOWK�GXULQJ�WKH�SDQGHPLF���7KDW�LQ�WXUQ�EHQHILWV�

UHWXUQLQJ�1HZ�=HDODQGHUV�� 

[13] 2Q� WKH� ILUVW� RI� WKH� VSHFLILF� PDWWHUV� FKDOOHQJHG� E\� *URXQGHG� .LZLV�� WKH�

UHVSRQGHQWV�VXEPLW�D�IORZ�PDQDJHPHQW�V\VWHP�ZDV�DQ�LQKHUHQW�DQG�XQDYRLGDEOH�SDUW�

RI�DQ\�ERUGHU�PDQDJHG�TXDUDQWLQH�V\VWHP�� �7KH\�VD\� WKH�YRXFKHU� UHTXLUHPHQW�ZDV�



 

 

EHWWHU�WKDQ�DOWHUQDWLYH�V\VWHPV�DW�HQDEOLQJ�KHDOWK�DXWKRULWLHV�WR�DQWLFLSDWH�DQG�PHHW�WKH�

KHDOWK�DQG�RWKHU�QHHGV�RI�SDVVHQJHUV���7KH\�VD\�WKHUH�ZDV�QR�DOWHUQDWLYH�WR�D����GD\�

TXDUDQWLQH�SHULRG�SULRU�WR�WKH�FKDQJH�WR�D���GD\�SHULRG�WKDW�ZDV�OHVV�ULJKWV�OLPLWLQJ�

DQG�WKDW�FRXOG�KDYH�DFKLHYHG�WKH�REMHFWLYH�RI�SUHYHQWLQJ�DQG�OLPLWLQJ�WKH�SXEOLF�KHDOWK�

ULVNV� LQ� DFFRUGDQFH� ZLWK� WKH� *RYHUQPHQW¶V� HOLPLQDWLRQ� VWUDWHJ\�� � 7KH\� VD\� D�

VHOI�LVRODWLRQ�PRGHO�ZDV�QRW�D�UHDVRQDEO\�DYDLODEOH�DOWHUQDWLYH�XQWLO�YDFFLQDWLRQ�UDWHV�

KDG�LQFUHDVHG���7KH\�VD\�WKH�UHTXLUHPHQWV�ZHUH�SURSRUWLRQDWH�WR�WKH�SXEOLF�KHDOWK�ULVNV�

DQG� D� GHOD\� RI� WKUHH� PRQWKV� RU� PRUH� IRU� D� UHWXUQLQJ� 1HZ� =HDODQGHU� GRHV� QRW�

QHFHVVDULO\�UHQGHU�LW�GLVSURSRUWLRQDWH� 

[14] 2Q�WKH�JURXS�DOORFDWLRQV��WKH�UHVSRQGHQWV�VXEPLW�WKH\�ZHUH�SUHVFULEHG�E\�ODZ���

7KH\� ZHUH� FLWL]HQVKLS�QHXWUDO� DQG� WKHUHIRUH� DYDLODEOH� WR�� DQG� PDLQO\� XVHG� E\��

1HZ =HDODQGHUV�DQG�WKH\�PLWLJDWHG�VRPH�RI�WKH�HFRQRPLF�DQG�VRFLDO�LPSDFWV�RI�WKH�

&29,'����UHVSRQVH���7KH�FULWHULD�ZHUH�SXEOLVKHG�WKURXJKRXW�WKH�5HOHYDQW�3HULRG�DQG�

VR� WKH� IDFW� WKDW� WKH\� ZHUH� QRW� SXEOLVKHG� SULRU� WR� �� 6HSWHPEHU� ����� LV� LUUHOHYDQW���

$OWKRXJK�WKH�SURFHVV�IRU�DSSURYLQJ�WKHP�GLG�QRW�DOLJQ�ZLWK�ZKDW�ZDV�SUHVFULEHG��WKH�

UHVSRQGHQWV� VD\� WKH� GHFLVLRQV� ZHUH� PDGH� E\� D� JURXS� RI� 0LQLVWHUV� ZKR� ZHUH�

DSSURSULDWHO\�SODFHG�WR�PDNH�WKRVH�GHFLVLRQV� 

[15] 2Q� WKH� YLUWXDO� OREE\�� WKH� UHVSRQGHQWV� VXEPLW� WKDW�� ZLWKLQ� WKH� FRQILQHV� RI� D�

QHFHVVDULO\�OLPLWHG�VXSSO\�RI�0,4�VSDFH��WKLV�V\VWHP�DLGHG�1HZ�=HDODQGHUV¶�ULJKW�WR�

UHWXUQ�WR�WKH�JUHDWHVW�H[WHQW�SRVVLEOH���,W�GLG�VR�E\�LPSURYLQJ�WKH�SHUIRUPDQFH�LVVXHV�

RI� WKH�RQOLQH� V\VWHP� LW� UHSODFHG�� � ,W� VXFFHVVIXOO\� HQDEOHG�PDQ\�1HZ�=HDODQGHUV� WR�

UHWXUQ��LQFOXGLQJ�PDQ\�RI�WKRVH�ZKR�ILOHG�HYLGHQFH�IRU�*URXQGHG�.LZLV�� �$OWKRXJK�

WKH�YLUWXDO�OREE\�GLG�QRW�KDYH�D�SULRULW\�V\VWHP��WKH�UHVSRQGHQWV�VD\�WKDW�HPHUJHQF\�

DOORFDWLRQV�ZHUH�DYDLODEOH�WR�HQVXUH�WKDW��RXWVLGH�WKH�YLUWXDO�OREE\��1HZ�=HDODQGHUV�

ZLWK�DQ�XUJHQW�UHTXLUHPHQW�WR�HQWHU�1HZ =HDODQG�FRXOG�GR�VR� 

[16] /DVWO\��WKH�UHVSRQGHQWV�VXEPLW�WKDW�RIILFLDOV�FRUUHFWO\�XQGHUVWRRG�WKH�³���GD\V�

RI�LQWHQGHG�GHSDUWXUH´�UHTXLUHPHQW�IRU�HPHUJHQF\�DOORFDWLRQV���7KH\�VD\�WKDW�HYLGHQFH�

RI�DQ\�HUURU�DERXW�WKLV�LQ�DQ�LQGLYLGXDO�FDVH�LV�QRW�HYLGHQFH�RI�D�V\VWHP�HUURU���7KH\�

DOVR�VD\�WKDW�WKH�³QR�RWKHU�RSWLRQ´�FULWHULRQ�ZDV�FRUUHFWO\�DSSOLHG���7KH\�VD\�WKDW�WKLV�

ZDV�DQ�LQWHQWLRQDOO\�QDUURZ�FDWHJRU\�DQG�ZDV�QRW�LQWHQGHG�DV�D�JHQHUDO�YLVD�H[SLU\�

FDWHJRU\� 



 

 

[17] ,�KDYH�GHWHUPLQHG�WKDW�WKH�UHTXLUHPHQW�IRU�DUULYDOV�WR�KDYH�D�YRXFKHU�LQ�0,4)�

GLG�QRW�LQ�DQG�RI�LWVHOI�DPRXQW�WR�DQ�XQMXVWLILHG�LQIULQJHPHQW�RI�1HZ�=HDODQGHUV¶�ULJKW�

WR�HQWHU�WKHLU�FRXQWU\���7KH�UHTXLUHPHQW�WR�LVRODWH�LQ�D�0,4)�IRU�D�SHULRG�RI����GD\V�

�XQWLO� ��� 1RYHPEHU� ������ DQG� WKHQ� IRU� �� GD\V� �IURP� ��� 1RYHPEHU� ������ ZHUH�

UHDVRQDEOH�DQG�SURSRUWLRQDWH�OLPLWV�RQ�WKH�ULJKW�WR�HQWHU�ZKLOH�WKRVH�UHTXLUHPHQWV�ZHUH�

LQ� SODFH�� � 2WKHU� RSWLRQV� ZRXOG� QRW� VXIILFLHQWO\� KDYH� DFKLHYHG� WKH� SXEOLF� KHDOWK�

REMHFWLYHV�WKH�*RYHUQPHQW�KDG�OHJLWLPDWHO\�GHWHUPLQHG�WR�SXUVXH��� 

[18] 7KLV�ZDV�VR�HYHQ�ZKHQ��IURP�PLG�2FWREHU�������WKRVH�LQ�WKH�FRPPXQLW\�ZKR�

KDG�WKH�YLUXV�DQG�WKHLU�FORVH�FRQWDFWV�ZHUH�QRW�UHTXLUHG�WR�TXDUDQWLQH�RU�LVRODWH�LQ�D�

0,4)��VXEMHFW�WR�VRPH�H[FHSWLRQV��GXH�WR�WKH�VHYHUH�FRQVWUDLQWV�RQ�0,4�DYDLODELOLW\�

DW� WKLV� WLPH�� �([SHUW�DGYLFH�ZDV� WKDW�ERUGHU�DUULYDOV�DV�D�FRKRUW�SUHVHQWHG�GLIIHUHQW�

SXEOLF�KHDOWK�ULVNV�WR�FRPPXQLW\�FDVHV�DQG�WKHLU�FRQWDFWV�DQG�D�SUHFDXWLRQDU\�DSSURDFK�

ZDV�DSSURSULDWH�ZKLOH�YDFFLQDWLRQ� UDWHV� LQFUHDVHG�� � ,Q� WKH�PHDQWLPH�� IROORZLQJ� WKH�

+LJK� &RXUW¶V� GHFLVLRQ� LQ� %ROWRQ� Y� &KLHI� ([HFXWLYH� RI� WKH� 0LQLVWU\� RI� %XVLQHVV��

,QQRYDWLRQ�DQG�(PSOR\PHQW�LQ�ODWH�2FWREHU�������WKHUH�ZDV��DW�OHDVW�LQ�WKHRU\��JUHDWHU�

SRWHQWLDO�VFRSH�IRU�LQGLYLGXDOV�WR�REWDLQ�SHUPLVVLRQ�WR�VHOI�LVRODWH�5��$�SLORW�IRU�D�ZLGHU�

VHOI�LVRODWLRQ�PRGHO�ZDV�DOVR�XQGHUZD\� 

[19] *URXS�DSSOLFDWLRQV�ZHUH�SUHVFULEHG�E\�ODZ�GXULQJ�WKH�5HOHYDQW�3HULRG���,W�KDV�

QRW� EHHQ� HVWDEOLVKHG� WKDW� JURXS� DOORFDWLRQV� DV� D� FDWHJRU\� LPSURSHUO\� FXUWDLOHG�

1HZ =HDODQGHUV¶� ULJKW� WR�HQWHU� WKHLU�FRXQWU\�� �+RZHYHU�� LQGLYLGXDOV�PD\�KDYH�EHHQ�

IDFLQJ� XQUHDVRQDEOH� GHOD\V� DQG� WKHUH� VKRXOG� KDYH� EHHQ� D� V\VWHP� WR� HQDEOH� VXFK�

LQGLYLGXDOV�WR�EH�DOORFDWHG�D�SODFH�DV�ZHOO���7KHUH�ZHUH�SURFHVV�HUURUV�LQ�WKH�ZD\�WKH�

JURXS� DOORFDWLRQ� V\VWHP� RSHUDWHG�� DOWKRXJK� LW� LV� QRW� VXJJHVWHG� WKDW� WKHVH� HUURUV�

LPSDFWHG�XSRQ�RYHUVHDV�DUULYDOV�ZKR�ZHUH�H[SHULHQFLQJ�XQUHDVRQDEOH�GHOD\��� 

[20] 7KH� YLUWXDO� OREE\� ZDV� WKH� PDLQ� SDWKZD\� WKURXJK� ZKLFK� RYHUVHDV�

1HZ =HDODQGHUV� FRXOG� H[HUFLVH� WKHLU� ULJKW� WR� HQWHU� WKHLU� FRXQWU\�� � ,W� ZDV� QRW� DQ�

DSSURSULDWH� PHFKDQLVP� ZKHUH� GHPDQG� VLJQLILFDQWO\� H[FHHGHG� VXSSO\� DQG� WKRVH�

VHHNLQJ�WR�DFFHVV�WKDW�VXSSO\�KDG�D�IXQGDPHQWDO�ULJKW�WKDW�ZDV�SRWHQWLDOO\�LPSDFWHG�WR�

GLIIHUHQW� GHJUHHV�� �7KH� YLUWXDO� OREE\� GLG� QRW� SULRULWLVH� 1HZ� =HDODQG� FLWL]HQV� RYHU�

 
5� %ROWRQ�Y�&KLHI�([HFXWLYH�RI�WKH�0LQLVWU\�RI�%XVLQHVV��,QQRYDWLRQ�DQG�(PSOR\PHQW�>����@�1=+&�
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QRQ�FLWL]HQV�DQG�QRU�GLG�LW�SULRULWLVH�RQ�QHHG�RU�WKH�GHOD\�H[SHULHQFHG�E\�D�FLWL]HQ���

7KH�RIIOLQH�HPHUJHQF\�SURFHVV�ZDV�WRR�WLJKWO\�FRQVWUDLQHG�WR�DGGUHVV�WKLV�GHILFLHQF\���

7KH� UHVSRQGHQWV� KDYH� QRW� VKRZQ� WKDW� D� OHVV� ULJKWV� LPSDLULQJ�0,4� V\VWHP�ZDV� QRW�

UHDVRQDEO\� DYDLODEOH� DQG� WKDW� ZRXOG� KDYH� VXIILFLHQWO\� DFKLHYHG� WKH� *RYHUQPHQW¶V�

SXEOLF�KHDOWK�VWUDWHJ\�GXULQJ�WKH�5HOHYDQW�3HULRG� 

[21] ,Q�SDUWLFXODU��WKH�UHVSRQGHQWV�KDYH�QRW�VKRZQ�ZK\�DQ�RQOLQH�V\VWHP�FRXOG�QRW�

KDYH� SULRULWLVHG�1HZ�=HDODQG� FLWL]HQV� RYHU� RWKHUV� RU� SULRULWLVHG� EDVHG� RQ� WKH� WLPH�

SHULRG� WKDW� D� SHUVRQ� KDG� EHHQ� VHHNLQJ� WR� UHWXUQ�� � 1RU� KDYH� WKH� UHVSRQGHQWV�

GHPRQVWUDWHG�WKDW�ZLGHU�FULWHULD�IRU�RIIOLQH�DSSOLFDWLRQV�DQG�D�FRUUHVSRQGLQJ�JUHDWHU�

QXPEHU� RI� URRPV� DOORFDWHG� IRU� WKRVH� DSSOLFDWLRQV� ZHUH� QRW� UHDVRQDEO\� DYDLODEOH�

DOWHUQDWLYHV� WR� WKH� V\VWHP� DV� LW� RSHUDWHG�� � 7KH� HPHUJHQF\� DOORFDWLRQ� SURFHVV� DV� LW�

RSHUDWHG�ZDV�DQ�LQDGHTXDWH�PHWKRG�RI�VHHNLQJ�WR�HQVXUH�WKDW�1HZ�=HDODQGHUV�FRXOG�

UHWXUQ�LI�WKH\�ZHUH�IDFLQJ�XQUHDVRQDEOH�GHOD\V�RU�KDG�D�QHHG�WR�UHWXUQ�WKDW�ZDUUDQWHG�

SULRULW\�� �7KHUH� DSSHDUV� WR�KDYH�EHHQ�QR�SURSHU� V\VWHP� WR�JDWKHU� LQIRUPDWLRQ� IURP�

RYHUVHDV�1HZ =HDODQGHUV�DERXW� WKLV�� �7KLV� LQIRUPDWLRQ�ZRXOG�KDYH�HQDEOHG�V\VWHP�

FKDQJHV�WR�EH�FRQVLGHUHG�WR�EHWWHU�JLYH�HIIHFW�WR�WKH�ULJKW�RI�FLWL]HQV�WR�UHWXUQ�ZKLOH�

VWLOO�PHHWLQJ�WKH�*RYHUQPHQW¶V�SXEOLF�KHDOWK�DLPV���,W�ZDV�LQHYLWDEOH�WKDW�WKH�V\VWHP�

ZRXOG�RSHUDWH�XQMXVWO\�LQ�VRPH�LQGLYLGXDO�FDVHV�EHFDXVH�RI�WKLV� 

[22] :KLOH� WKHUH� LV� QR� EULJKW�OLQH� WHVW� WKDW� UHVWULFWLRQV� SUHYHQWLQJ� D� SHUVRQ� IURP�

EHLQJ� DEOH� WR� HQWHU� WKHLU� FRXQWU\� IRU� D� WKUHH�PRQWK� SHULRG� FDQQRW� EH� MXVWLILHG�� WKH�

HYLGHQFH�LQGLFDWHV�WKDW�DW�OHDVW�VRPH�1HZ�=HDODQGHUV�H[SHULHQFHG�XQUHDVRQDEOH�GHOD\V�

LQ�H[HUFLVLQJ�WKHLU�ULJKW�WR�HQWHU���7KH�0,4�V\VWHP�GLG�QRW�KDYH�DQ�DGHTXDWH�PHFKDQLVP�

IRU�LGHQWLI\LQJ�WKHP���$OWKRXJK�0,4�ZDV�D�FULWLFDO�FRPSRQHQW�RI�WKH�*RYHUQPHQW¶V�

HOLPLQDWLRQ�VWUDWHJ\�WKDW�ZDV�KLJKO\�VXFFHVVIXO�LQ�DFKLHYLQJ�SRVLWLYH�KHDOWK�RXWFRPHV��

WKH�FRPELQDWLRQ�RI�WKH�YLUWXDO�OREE\�DQG�WKH�QDUURZ�HPHUJHQF\�FULWHULD�RSHUDWHG�LQ�D�

ZD\�WKDW�PHDQW�1HZ =HDODQGHUV¶�ULJKW�WR�HQWHU�WKHLU�FRXQWU\�FRXOG�EH�LQIULQJHG�LQ�VRPH�

LQVWDQFHV� LQ�D�PDQQHU� WKDW�ZDV�QRW�GHPRQVWUDEO\� MXVWLILHG� LQ�D� IUHH�DQG�GHPRFUDWLF�

VRFLHW\� 

[23] 0\�UHDVRQV�IROORZ� 
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7KH�SDQGHPLF� 

,QWURGXFWLRQ 

[24] 7KH� WHUP� &29,'���� UHIHUV� WR� FRURQDYLUXV� GLVHDVH� FDXVHG� E\� VHYHUH� DFXWH�

UHVSLUDWRU\�V\QGURPH�FRURQDYLUXV����6$56�&R9����� �$V�LV�QRZ�ZHOO�NQRZQ��LW�ZDV�

ILUVW� LGHQWLILHG� LQ� 'HFHPEHU� ����� LQ�:XKDQ�� &KLQD�� DQG� VLQFH� WKHQ�� LW� KDV� VSUHDG�

JOREDOO\�WR�FUHDWH�WKH�PRVW�VLJQLILFDQW�SDQGHPLF�HYHQW�VLQFH�WKH�6SDQLVK�IOX�RI��������

$V�DW����'HFHPEHU�������WKHUH�ZHUH�������������FRQILUPHG�FDVHV�RI�&29,'����DQG�

����������GHDWKV�UHSRUWHG�WR�WKH�:RUOG�+HDOWK�2UJDQLVDWLRQ��:+2����7KH�WUXH�QXPEHU�

RI�FDVHV�DQG�GHDWKV�ZLOO�EH�KLJKHU�WKDQ�WKH�FRQILUPHG�FDVHV�6��$�WLPHOLQH�RI�VRPH�RI�

WKH�NH\�HYHQWV� IURP�1HZ�=HDODQG¶V�SHUVSHFWLYH� LV�VHW�RXW� LQ�$SSHQGL[�RQH� WR� WKLV�

MXGJPHQW� 

9DULDQWV 

[25] $V�WKH�SDQGHPLF�KDV�XQIROGHG��QHZ�YDULDQWV��JHQHWLF�PXWDWLRQV��KDYH�HPHUJHG���

'HSHQGLQJ�RQ�WKRVH�FKDQJHV�DQG�WKHLU�SXEOLF�KHDOWK�VLJQLILFDQFH�:+2�FODVVLILHG�WKHP�

DV�³YDULDQWV�RI�LQWHUHVW´�RU�³YDULDQWV�RI�FRQFHUQ´�7��6LQFH�WKH�VWDUW�RI�WKH�SDQGHPLF�XQWLO�

�� 1RYHPEHU� ������ :+2� KDV� GHVLJQDWHG� ILYH� YDULDQWV� RI� FRQFHUQ��$OSKD�� %HWD��

*DPPD��'HOWD�DQG�2PLFURQ��� 

[26] )RU�SUHVHQW�SXUSRVHV�� WKH�'HOWD�DQG�2PLFURQ�YDULDQWV�DUH�WKH�PRVW�UHOHYDQW���

1HZ�=HDODQG�KDG�LWV�ILUVW�'HOWD�FRPPXQLW\�RXWEUHDN��LQLWLDOO\�FHQWUHG�LQ�$XFNODQG��LQ�

$XJXVW������� �1HZ�=HDODQG¶V� ILUVW� FDVH�RI�2PLFURQ�ZDV�GHWHFWHG�DW� WKH�ERUGHU�RQ�

�� 'HFHPEHU������DQG�WKHUH�KDV�VLQFH�EHHQ�D�ZLGHVSUHDG�FRPPXQLW\�RXWEUHDN�LQ�WKH�

ILUVW�IHZ�PRQWKV�RI�WKLV�\HDU�WKDW��DW�WKH�WLPH�RI�WKLV�MXGJPHQW��FRQWLQXHV�� 

 
6� 7KH� SDQGHPLF� KDV� FRQWLQXHG� RQ�� �$V� DW� �� )HEUXDU\� ������ :+2� KDV� UHFRUGHG� ������������

FRQILUPHG�FDVHV�RI�&29,'����� UHVXOWLQJ� LQ�����������GHDWKV�� �$JDLQ�� WKLV� LV�D� ILJXUH� OLNHO\� WR�
VLJQLILFDQWO\�XQGHUVWDWH�WKH�WUXH�QXPEHU� 

7� 9DULDQWV�RI�LQWHUHVW�KDYH�FKDQJHV�WKDW�DIIHFW�WKH�YLUXV¶�FKDUDFWHULVWLFV��IRU�H[DPSOH��WUDQVPLVVLELOLW\��
GLVHDVH�VHYHULW\��RU�LPPXQH��GLDJQRVWLF�RU�WKHUDSHXWLF�HVFDSH��DQG��SXWWLQJ�LW�EURDGO\��KDYH�LPSDFWV�
WR�VXJJHVW�DQ�HPHUJLQJ�ULVN�WR�JOREDO�SXEOLF�KHDOWK�� �9DULDQWV�RI�FRQFHUQ�PHHW�WKH�GHILQLWLRQ�RI�
YDULDQWV�RI�LQWHUHVW�EXW�DOVR�KDYH�GHPRQVWUDWHG�FKDQJHV�DW�D�GHJUHH�RI�SXEOLF�KHDOWK�VLJQLILFDQFH�
LQYROYLQJ�LQFUHDVHG�WUDQVPLVVLELOLW\�RU�D�GHWULPHQWDO�FKDQJH�LQ�HSLGHPLRORJ\��LQFUHDVHG�YLUXOHQFH�
RU�FKDQJH�LQ�FOLQLFDO�GLVHDVH�SUHVHQWDWLRQ��RU�GHFUHDVHG�HIIHFWLYHQHVV�RI�SXEOLF�KHDOWK�DQG�VRFLDO�
PHDVXUHV�RU�DYDLODEOH�GLDJQRVWLFV��YDFFLQHV�RU�WKHUDSHXWLFV� 



 

 

7HVWV��WUHDWPHQW�DQG�YDFFLQHV 

[27] 7KHUH�DUH�VHYHUDO�ZD\V�WR�WHVW�IRU�&29,'������7KH\�LQFOXGH� 

(a) 3RO\PHUDVH� FKDLQ� UHDFWLRQ� �3&5�� WHVWLQJ� E\� QDVRSKDU\QJHDO� RU�

RURSKDU\QJHDO� VZDE� WKDW� LV� SURFHVVHG� LQ� D� ODERUDWRU\�8� � ,W� LV� KLJKO\�

DFFXUDWH�DQG�IRU�PXFK�RI�WKH�SDQGHPLF�LW�KDV�EHHQ�WKH�PRVW�FRPPRQO\�

XVHG�WHVW�LQ�1HZ�=HDODQG���,W�ZDV�XVHG�WR�WHVW�DOO�DUULYDOV�DW�WKH�ERUGHU�

ZKLOH�WKH\�ZHUH�LQ�0,4�IURP�-XQH������� 

(b) 3&5�WHVWLQJ�RI�D�VDOLYD�VDPSOH��VDOLYD�WHVWLQJ����)URP�$SULO������WKH�

0LQLVWU\�RI�+HDOWK�ZDV�VDWLVILHG�WKDW�WKLV�FRXOG�EH�XVHG�IRU�VXUYHLOODQFH�

WHVWLQJ�RI�ERUGHU�ZRUNHUV�DQG�UHWXUQHHV���,W�ZDV�ILUVW�XVHG�DV�D�SURWRW\SH�

LQ� &DQWHUEXU\� WR� LQIRUP� QDWLRQDO� UROORXW� IURP� ��� -XQH� ������ � 7KH�

SKDVHG�UROORXW�WR�ERUGHU�ZRUNHUV�FRPPHQFHG�RQ����$XJXVW�������� 

(c) 5DSLG�$QWLJHQ�WHVWLQJ��5$7����7KHVH�DUH�LQGLYLGXDO�WHVW�NLWV�WKDW�GR�QRW�

UHTXLUH�D�ODERUDWRU\�WR�SURFHVV���7KH\�FDQ�EH�VHOI�DGPLQLVWHUHG�DQG�WDNH�

���PLQXWHV�WR�SURGXFH�D�UHVXOW���7KH\�DUH�OHVV�UHOLDEOH�WKDQ�D�3&5�WHVW���

7KHLU�UHOLDELOLW\�LV�LPSURYHG�ZKHQ�D�SHUVRQ�LV�KLJKO\�LQIHFWLRXV���3LORWV�

LQ�$XFNODQG�PHWUR�KRVSLWDOV��KLJK�ULVN�VHWWLQJV��UDQ�IURP�6HSWHPEHU�WR�

2FWREHU� ������ �$� SRLQW�RI�DUULYDO� SLORW� LQ�$XFNODQG� FRPPHQFHG� RQ�

�� 2FWREHU� ������ � $� SKDVHG� UROORXW� RI� 5$7V� FRPPHQFHG� RQ�

�� 'HFHPEHU� �����ZKHQ�$XFNODQGHUV� ZHUH� SHUPLWWHG� WR� OHDYH� WKHLU�

UHJLRQ���$V�LV�ZHOO�NQRZQ��GXULQJ�WKH�FXUUHQW�2PLFURQ�RXWEUHDN�WKHLU�

XVH�KDV�EHFRPH�ZLGHVSUHDG� 

[28] :KHQ�WKH�&29,'����YLUXV�HPHUJHG�WKHUH�ZHUH�QR�NQRZQ�HIIHFWLYH�WKHUDSHXWLF�

WUHDWPHQWV�RU�YDFFLQHV�DYDLODEOH���7KH�3IL]HU�%LR17HFK�YDFFLQH�ZDV�WKH�ILUVW�WR�UHFHLYH�

HPHUJHQF\� YDOLGDWLRQ� IURP�:+2� RQ� ��� 'HFHPEHU� ����� DQG� UHFRPPHQGDWLRQ� RQ�

� -DQXDU\������IURP�:+2¶V�6WUDWHJLF�$GYLVRU\�*URXS�RI�([SHUWV�RQ�,PPXQL]DWLRQ�9��

 
8� $�3&5�WHVW�LV�D�PROHFXODU�WHVW�WHFKQLTXH�WKDW�XVHV�VHOHFWLYH�SULPHUV�WR�³FRS\´�VHJPHQWV�RI�DQ�51$�

VHTXHQFH� 
9� 7KH�$VWUD=HQHFD�2[IRUG�YDFFLQH�UHFHLYHG�HPHUJHQF\�YDOLGDWLRQ�RQ����)HEUXDU\������DQG�6$*(�

UHFRPPHQGDWLRQ�RQ����$SULO�������:RUOG�+HDOWK�2UJDQL]DWLRQ�³:+2�OLVWV�DGGLWLRQDO�&29,'����
YDFFLQH� IRU�HPHUJHQF\�XVH�DQG� LVVXHV� LQWHULP�SROLF\� UHFRPPHQGDWLRQV´� �3UHVV� UHOHDVH����0D\�
������ 



 

 

%HWZHHQ� 2FWREHU� ����� DQG� 'HFHPEHU� ����� WKH� *RYHUQPHQW� PDGH� FRQWUDFWXDO�

DUUDQJHPHQWV� ZLWK� 3IL]HU�%LR17HFK� WR� SXUFKDVH� XS� WR� ILYH� PLOOLRQ� &29,'����

YDFFLQHV�10� �0HGVDIH�SURYLVLRQDOO\�DSSURYHG�WKH�3IL]HU�YDFFLQH�RQ�� )HEUXDU\������

DQG�1HZ�=HDODQG�EHJDQ�YDFFLQDWLQJ�ERUGHU�ZRUNHUV�RQ����)HEUXDU\������IROORZHG�E\�

WKH�IDPLOLHV�DQG�KRXVHKROG�FRQWDFWV�RI�WKLV�ZRUNIRUFH���7KH�UHVW�RI�WKH�YDFFLQH�UROORXW�

RFFXUUHG�LQ�VWDJHV�GXULQJ������ 

7KH�ULVN�WR�SXEOLF�KHDOWK 

[29] 'U�$VKOH\� %ORRPILHOG�� WKH� 'LUHFWRU�*HQHUDO� RI� +HDOWK�� ZKR� KDV� SOD\HG� D�

FULWLFDO�DGYLVRU\�UROH�WR�WKH�*RYHUQPHQW¶V�UHVSRQVH�WR�WKH�SDQGHPLF�DQG�KDV�SURYLGHG�

DQ�DIILGDYLW�IRU�WKLV�SURFHHGLQJ��VDLG�LW�LV�KDUG�WR�RYHUVWDWH�WKH�ULVN�&29,'����SRVHG��

DQG��DV�DW�WKH�WLPH�RI�KLV�DIILGDYLW�VZRUQ�RQ����'HFHPEHU�������FRQWLQXHG�WR�SRVH��WR�

WKH�SXEOLF�KHDOWK�RI�1HZ�=HDODQG���$V�WKH�UHVSRQGHQWV�SXW�LW�LQ�WKHLU�VXEPLVVLRQV��WKH�

SDQGHPLF�LV�DUJXDEO\�ERWK�WKH�PRVW�VHULRXV�WKUHDW�WR�SXEOLF�KHDOWK�1HZ�=HDODQG�KDV�

HYHU�H[SHULHQFHG�DQG�WKH�PRVW�VLJQLILFDQW�JOREDO�GLVUXSWLRQ�WR�OLYHV�DQG�OLYHOLKRRGV�

VLQFH�:RUOG�:DU�,,��� 

[30] ,Q�UHVSRQVH�WR�WKH�ULVN�SRVHG�E\�WKH�YLUXV��RQH�RI�WKH�SXEOLF�KHDOWK�PHDVXUHV�

SXW�LQ�SODFH�E\�PDQ\�FRXQWULHV�ZDV�WR�UHTXLUH�SHRSOH�WR�VWD\�DW�KRPH�VXEMHFW�WR�OLPLWHG�

H[FHSWLRQV�� � 7KH� PRVW� UHVWULFWLYH� RI� 1HZ� =HDODQG¶V� VWD\� DW� KRPH� RUGHUV� ZDV�

LPSOHPHQWHG�XQGHU�WKH�*RYHUQPHQW¶V�³$OHUW�/HYHO��´�DQG�FROORTXLDOO\�UHIHUUHG�WR�DV�

³ORFNGRZQ´�� �1HZ�=HDODQG� ILUVW�ZHQW� LQWR�$OHUW�/HYHO���DW�������DP�RQ����0DUFK�

�����11 

[31] $W� WKDW� WLPH�� PRGHOOLQJ� ZRUN� LQGLFDWHG� WKDW� ZLWK� VXEVWDQWLDO� XQFRQWUROOHG�

VSUHDG�LQ�1HZ�=HDODQG�����SHU�FHQW�RI�WKH�SRSXODWLRQ�ZRXOG�EH�V\PSWRPDWLF��RQ�WKH�

ZRUVW�GD\�WKHUH�ZRXOG�EH�������WR�������SDWLHQWV�UHTXLULQJ�,&8�KRVSLWDO�FDUH�ZKLFK�

ZDV� DURXQG� ��� WLPHV� PRUH� WKDQ� WKH� FDSDFLW\�� HVWLPDWHG� GHDWKV� ZRXOG� EH� DW� OHDVW�

������±������� DQG� WKH� EXUGHQ� RI� KRVSLWDOLVDWLRQV� DQG� GHDWKV� ZRXOG� IDOO�

GLVSURSRUWLRQDWHO\�RQ�0ƗRUL�DQG�3DVLILND�FRPPXQLWLHV�DQG�WKRVH�DJHG�RYHU��� \HDUV� 

 
10� 2WKHU�YDFFLQH�FDQGLGDWHV�ZHUH�SXUVXHG�GXULQJ�WKLV�SHULRG�DV�ZHOO� 
11� $SSHQGL[�RQH�SURYLGHV� WKH�GHWDLOV� RI�ZKHQ� DOO� RU� SDUWV� RI�1HZ�=HDODQG�ZHUH� VXEMHFW� WR� WKHVH�

RUGHUV��� 



 

 

[32] 6WD\� DW� KRPH� RUGHUV� ZHUH� SDUW� RI� D� VXLWH� RI� SXEOLF� KHDOWK� PHDVXUHV� WKDW�

1HZ =HDODQG� DGRSWHG� DW� YDULRXV� SRLQWV� LQ� WKH� SDQGHPLF�� � 2WKHUV� LQFOXGHG� VFKRRO�

FORVXUHV��UHVWULFWLRQV�RQ�SXEOLF�JDWKHULQJV��WHVWLQJ�DQG�FRQWDFW�WUDFLQJ��ERUGHU�FRQWUROV��

UHVWULFWLRQV�RQ�LQWHUQDO�PRYHPHQWV��UHTXLUHPHQWV�WR�ZHDU�IDFH�FRYHULQJV�DQG�YDFFLQH�

SROLFLHV��� 

[33] 'U�%ORRPILHOG� FRQILUPHG� WKDW� WKHVH�SXEOLF�KHDOWK�PHDVXUHV�ZHUH� DOO� JHDUHG�

WRZDUGV�UHGXFLQJ�WKH�LQFLGHQFH�RI�LQIHFWLRQ��LOOQHVV�DQG�GHDWK�DFURVV�1HZ�=HDODQG¶V�

SRSXODWLRQ���7KLV�LQFOXGHG�VHHNLQJ�WR�HQVXUH�D�UHGXFWLRQ�LQ�LOOQHVV�DQG�GHDWK�IURP�RWKHU�

GLVHDVHV� WKDW� ZRXOG� UHVXOW� LI� RXU� KRVSLWDO� V\VWHP� EHFDPH� RYHUZKHOPHG� ZLWK�

&29,'����FDVHV��DV�RFFXUUHG�LQ�RWKHU�FRXQWULHV�� 

[34] 'HFLVLRQV�DERXW�WKHVH�SXEOLF�KHDOWK�PHDVXUHV�KDG�WR�EH�PDGH�LQ�DQ�HYROYLQJ�

VLWXDWLRQ�� �$V�'U�%ORRPILHOG� GHVFULEHG� LW��PDWWHUV�ZHUH� ³HYROYLQJ� IDVW� DQG� KXJHO\�

VLJQLILFDQW�MXGJHPHQW�FDOOV�ZHUH�EHLQJ�PDGH�TXLFNO\��XVXDOO\�RQ�LQFRPSOHWH�RU�YHU\�

HPHUJHQW� LQIRUPDWLRQ´�� � 7KH� SUHFDXWLRQDU\� SULQFLSOH�� ZKHUH� UHDVRQDEOH� HIIRUWV� WR�

UHGXFH� ULVN� QHHG� QRW� DZDLW� VFLHQWLILF� FHUWDLQW\�� DSSOLHG�� � 'U� %ORRPILHOG� GHVFULEHG�

1HZ =HDODQG¶V�³DFHV´�LQ�UHVSRQGLQJ�WR�WKH�SDQGHPLF�DV�DFKLHYLQJ�KLJK�YDFFLQDWLRQ�

UDWHV��DQG�KDYLQJ�YLJRURXV�WHVWLQJ�DQG�FRQWDFW�WUDFLQJ�DQG�ERUGHU�FRQWUROV�� �+H�VDLG�

WKDW�JLYLQJ�XS�DQ\�RI�WKHVH�PHDVXUHV�WRR�VRRQ�FRXOG�KDYH�OHG�WR�VHYHUH�FRQVHTXHQFHV� 

[35] 'U�%ORRPILHOG� VDLG� WKDW� ³ORRNLQJ�EDFN´� LW�ZDV�SRVVLEOH� WR� VHH� D�QXPEHU� RI�

SRLQWV�ZKHUH�WKHUH�ZDV�D�³VWHS�FKDQJH´�LQ�ZKDW�ZDV�KDSSHQLQJ�ZLWK�WKH�YLUXV���'HOWD�

ZDV� VLJQLILFDQWO\� PRUH� WUDQVPLVVLEOH� WKDQ� WKH� RULJLQDO� YDULDQW� DQG� EHFDPH� WKH�

GRPLQDQW�YDULDQW�JOREDOO\�ZKHQ�LW�HPHUJHG���,W�³IXQGDPHQWDOO\�FKDQJHG�WKH�JDPH´�DQG�

SXW�FRQVLGHUDEOH�SUHVVXUH�RQ�1HZ�=HDODQG¶V�SXEOLF�KHDOWK�UHVSRQVH�UHVRXUFHV�� �7KH�

YROXPH�RI�FRQWDFWV�ZDV�VL[� WLPHV�WKH�QXPEHU�RI�FORVH�FRQWDFWV�DV� WKDW� LGHQWLILHG�LQ�

DVVRFLDWLRQ�ZLWK�DOO�WKH�SUHYLRXV�FRPPXQLW\�RXWEUHDNV�LQ�1HZ�=HDODQG� 

[36] $W�WKH�WLPH�RI�WKH�'HOWD�RXWEUHDN��1HZ�=HDODQG�ZDV�LQ�WKH�PLGVW�RI�LWV�3IL]HU�

YDFFLQH� UROORXW� WR� WKH� HOLJLEOH� SRSXODWLRQ�� � 7ZR� GRVHV� RI� WKH� 3IL]HU� YDFFLQH� ZHUH�

HIIHFWLYH�DJDLQVW� LQIHFWLRQ��V\PSWRPDWLF�GLVHDVH�DQG�KRVSLWDOLVDWLRQ�IRU�'HOWD�FDVHV��

EXW� SURWHFWLRQ� DJDLQVW�'HOWD�ZDQHG�RYHU� WLPH�� �7KLV� LQGLFDWHG� WKH� QHHG� IRU� D� WKLUG�

�ERRVWHU��GRVH�DIWHU�VHYHUDO�PRQWKV���$V�DW�WKH�HQG�RI�WKH�GD\�RQ����'HFHPEHU�������



 

 

���SHU FHQW�RI�HOLJLEOH�1HZ�=HDODQGHUV��DJHG����DQG�XS��KDG�UHFHLYHG�D�VLQJOH�GRVH�RI�

3IL]HU¶V�YDFFLQH�DQG����SHU FHQW�ZHUH�IXOO\�YDFFLQDWHG� 

[37] 2PLFURQ�ZDV�GHVLJQDWHG�DV�D�YDULDQW�RI�FRQFHUQ�EHFDXVH�LW�KDG�FKDUDFWHULVWLFV�

�QDPHO\��WKH�QXPEHU�RI�PXWDWLRQV�LQ�WKH�VSLNH�SURWHLQ��WKDW�JDYH�ULVH�WR�WKH�SRWHQWLDO�

IRU� HQKDQFHG� WUDQVPLVVLELOLW\� DQG�RU� D�GHJUHH�RI� LPPXQH�HVFDSH�� �7KHUH�ZHUH� DOVR�

FRQFHUQLQJ�LQLWLDO�HSLGHPLRORJLFDO�UHSRUWV�IURP�6RXWK�$IULFD��LQFOXGLQJ�VLJQDOV�RI�DQ�

LQFUHDVHG�ULVN�RI�UHLQIHFWLRQ���0DQ\�RI�LWV�FKDUDFWHULVWLFV�ZHUH�XQFOHDU�DW�WKH�WLPH�RI�

'U�%ORRPILHOG¶V�HYLGHQFH��� 

[38] 'U�%ORRPILHOG¶V�HYLGHQFH�ZDV�WKDW�D�SUHFDXWLRQDU\�DSSURDFK�DQG�DJLOLW\�KDYH�

EHHQ�FULWLFDO�IHDWXUHV�RI�1HZ�=HDODQG¶V�UHVSRQVH���+H�VDLG�1HZ�=HDODQG¶V�UHVSRQVH�

LQYROYHG� FRQVLGHUHG� GHFLVLRQ�PDNLQJ�� EXLOW� RQ� VFLHQFH� DQG� HYLGHQFH�� DQG�ZLWK� WKH�

VDIHW\�DQG�ZHOOEHLQJ�RI�1HZ�=HDODQGHUV�DV�WKH�SDUDPRXQW�FRQVLGHUDWLRQ���2QH�PHDVXUH�

RI� VXFFHVV� LQ� WKH� SXEOLF� KHDOWK� UHVSRQVH� WR� GDWH� WKDW� KH� UHIHUUHG� WR� ZDV� ³H[FHVV�

PRUWDOLW\´�� �,Q�WKH����PRQWK�SHULRG�VLQFH�-DQXDU\�������1HZ�=HDODQG�UHFRUGHG�WKH�

VL[WK�ORZHVW�ILJXUH���'U %ORRPILHOG�VDLG�D�FDXWLRXV�DSSURDFK�ZDV�DSSURSULDWH�EHFDXVH�

WKH�SRWHQWLDO� KHDOWK� FRQVHTXHQFHV�RI�JHWWLQJ� WKH�EDODQFH�ZURQJ�ZHUH� ³YHU\� VHULRXV�

LQGHHG´� 

[39] $�FRPSDULVRQ�ZDV�PDGH�ZLWK�6FRWODQG�EHFDXVH�LW�KDV�D�VLPLODU�SRSXODWLRQ�DQG�

GHPRJUDSKLF�WR�1HZ�=HDODQG���$V�DW����1RYHPEHU�������DQG�GHVSLWH�LPSOHPHQWLQJ�

SXEOLF� KHDOWK� PHDVXUHV� LQFOXGLQJ� VHYHUDO� ³ORFNGRZQV´�� LW� KDG� H[SHULHQFHG�

������� FDVHV� DQG� ������ GHDWKV� UHODWHG� WR�&29,'����� �7KDW�ZDV�ZLWKLQ� WKH� UDQJH�

LQGLFDWHG�E\�WKH�PRGHOOLQJ�UHIHUUHG�WR�DERYH�LI�WKH�YLUXV�KDG�EHHQ�DOORZHG�WR�VSUHDG�

VXEVWDQWLDOO\�LQ�1HZ =HDODQG�� 

[40] 6LQFH�'U�%ORRPILHOG¶V�DIILGDYLW��WKHUH�KDV�EHHQ�FRQWLQXHG�XSWDNH�RI�WKH�ILUVW�

DQG�VHFRQG�GRVHV�RI�WKH�3IL]HU�YDFFLQDWLRQ�DQG�D�WKLUG�ERRVWHU�VKRW�KDV�EHHQ�UROOHG�RXW�

WR�UHVSRQG�WR�WKH�2PLFURQ�ZDYH���7KLV�WKLUG�VKRW�LV�XQGHUVWRRG�WR�UHGXFH�WKH�ULVN�WKDW�

D�SHUVRQ�ZLOO�EHFRPH�VHULRXVO\�XQZHOO�IURP�FRQWUDFWLQJ�2PLFURQ�12��:LWK�WKH�VHYHUDO�

WKRXVDQGV�RI�GDLO\�FDVHV�RI�2PLFURQ�WKDW�1HZ�=HDODQG�H[SHULHQFHG��3&5�WHVWLQJ�DQG�

 
12� 9DFFLQDWLRQ� UDWHV� KDYH� EHHQ� UHJXODUO\� UHSRUWHG� DQG� WKH� HIILFDF\� RI� WKH� ERRVWHU� VKRW� KDV� EHHQ�

PHQWLRQHG�UHJXODUO\�LQ�SXEOLF�DQQRXQFHPHQWV�� 



 

 

FRQWDFW� WUDFLQJ�ZHUH� TXLFNO\� RYHUZKHOPHG� DQG� UHSRUWHG� FDVHV� SUHGRPLQDQWO\� QRZ�

FRPH�IURP�5$7V�13 

1=�*RYHUQPHQW¶V�SROLF\ 

[41] )URP�0DUFK�������1HZ�=HDODQG�SXUVXHG�DQ�HOLPLQDWLRQ�VWUDWHJ\���7KLV�VWUDWHJ\�

LV� GLVFXVVHG� LQ� 'U� %ORRPILHOG¶V� HYLGHQFH� DV� ZHOO� DV� E\� +RQ� &KULV� +LSNLQV���

0LQLVWHU +LSNLQV� ZDV� LQLWLDOO\� WKH�0LQLVWHU� RI� +HDOWK� EXW� EHFDPH� WKH�0LQLVWHU� IRU�

&29,'����5HVSRQVH�LQ�1RYHPEHU�������WKH�0LQLVWHU����,Q�WKH�ODWWHU�FDSDFLW\�KH�ZDV�

UHVSRQVLEOH� IRU� DOO� DVSHFWV� RI� WKH� *RYHUQPHQW¶V� RQJRLQJ� UHVSRQVH� WR� &29,'�����

LQFOXGLQJ�PDWWHUV�UHODWLQJ�WR�WKH�0,4�V\VWHP��ERUGHU�PDQDJHPHQW��WHVWLQJ�DQG�FRQWDFW�

WUDFLQJ�V\VWHPV��DQG�PDQDJLQJ�DQ\�UHVXUJHQFH�RI�WKH�YLUXV�14�� 

[42] 7KH�0LQLVWHU¶V�HYLGHQFH�H[SODLQHG�WKDW�WKH�HOLPLQDWLRQ�VWUDWHJ\�GLG�QRW�KDYH�D�

JRDO�RI�QR�QHZ�FDVHV���5DWKHU��LW�ZDV�D�VWUDWHJ\�RI�]HUR�WROHUDQFH�WRZDUGV�QHZ�FDVHV���

,W�KDG�IRXU�NH\�FRPSRQHQWV��UHIHUUHG�WR�DV�³SLOODUV´��LQYROYLQJ� 

(a) ³.HHS� LW� RXW´�� WKLV� ZDV� DERXW� NHHSLQJ� &29,'���� RXW� RI� WKH�

1HZ =HDODQG�FRPPXQLW\�WKURXJK�ERUGHU�FRQWUROV���,W�LQYROYHG�ULJRURXV�

TXDUDQWLQH�SURFHGXUHV�DQG�RWKHU�PHDVXUHV�DW�WKH�ERUGHU�WKDW�SUHYHQWHG�

D�SHUVRQ�ZKR�DUULYHG�LQ�1HZ�=HDODQG�ZKLOH�LQIHFWHG�ZLWK�WKH�YLUXV�IURP�

LQIHFWLQJ�D�SHUVRQ�LQ�WKH�FRPPXQLW\�DQG�³VHHGLQJ´�DQ�RXWEUHDN� 

(b) ³3UHSDUH�IRU�LW´��WKLV�LQYROYHG�SXWWLQJ�LQ�SODFH�SXEOLF�KHDOWK�PHDVXUHV�

LQ�WKH�DEVHQFH�RI�FRPPXQLW\�WUDQVPLVVLRQ�WR�HQVXUH�HDUO\�GHWHFWLRQ�RI�

DQ\� FRPPXQLW\� RXWEUHDNV�� WR� DOORZ� IRU� UDSLG� FRQWDFW� WUDFLQJ� DQG�

LVRODWLRQ��DQG�WR�VORZ�WKH�VSUHDG�RI�WKH�YLUXV�LQ�WKH�HYHQW�DQ�RXWEUHDN�

ZDV� VHHGHG�� �0RUH� UHFHQWO\�� LW� DOVR� LQFOXGHG�YDFFLQDWLRQ� WR�EXLOG�XS�

SHUVRQDO�DQG�SRSXODWLRQ�LPPXQLW\� 

 
13� 'DLO\� FDVHV� ZHUH� DERYH� ������� LQ� )HEUXDU\� EXW� DUH� QRZ� OHVV� WKDQ� �������� � 7RWDO� GHDWKV� DUH�

SUHVHQWO\�LQ�WKH�PLG����V� 
14� %HIRUH�WKDW��EHWZHHQ����-XQH������DQG���1RYHPEHU�������+RQ�0HJDQ�:RRGV�ZDV�UHVSRQVLEOH�IRU�

WKH�0,4� V\VWHP�ZKLOH� UHVSRQVLELOLW\� IRU� LPSRVLQJ� UHTXLUHPHQWV� RQ� SHRSOH� WR� EH� LVRODWHG� DQG�
TXDUDQWLQHG�UHVWHG�ZLWK�+RQ�&KULV�+LSNLQV�DV�0LQLVWHU�RI�+HDOWK� 



 

 

(c) ³6WDPS� LW� RXW´�� WKLV� LQYROYHG� WHVWLQJ�� FRQWDFW� WUDFLQJ�� TXDUDQWLQH��

LVRODWLRQ�DQG�FDVH�PDQDJHPHQW�WR�HOLPLQDWH�&29,'����DV�TXLFNO\�DQG�

HIILFLHQWO\� DV� SRVVLEOH� IURP� WKH� FRPPXQLW\�� � ,W� DOVR� LQYROYHG�

SRSXODWLRQ�ZLGH�VRFLDO�GLVWDQFLQJ�UHTXLUHPHQWV� WR�SUHYHQW� WKH�VSUHDG�

RI�WKH�YLUXV��ZKLOH�RXWEUHDNV�ZHUH�FRQWDLQHG�DQG�HOLPLQDWHG� 

(d) ³0DQDJH� WKH� LPSDFW´�� WKLV� LQFOXGHG� HIIRUWV� WR� VWUHQJWKHQ� WKH� SXEOLF�

KHDOWK�V\VWHP� 

[43] 7KH�0LQLVWHU� VDLG� WKH� SROLF\� REMHFWLYH� ZDV� WR� KDYH� SXEOLF�PHDVXUHV� DW� WKH�

ERUGHU� WKDW� UHGXFHG� WKH� OLNHOLKRRG� RI� D� FRPPXQLW\� RXWEUHDN� EHLQJ� VHHGHG� IURP�

RYHUVHDV�WR�DV�FORVH�WR�]HUR�DV�SRVVLEOH���7KH�'HOWD�RXWEUHDN�FKDOOHQJHG�WKH�HOLPLQDWLRQ�

VWUDWHJ\�EXW� WKH�*RYHUQPHQW� FRQWLQXHG� LWV� DWWHPSWV� WR� ³VWDPS�RXW´� WKH�RXWEUHDN� LQ�

DUHDV�RXWVLGH�RI�$XFNODQG�ZKLOH�YDFFLQDWLRQ�UDWHV�LQFUHDVHG���7KH�'HOWD�RXWEUHDN�OHG�

WR� D� WUDQVLWLRQ� WR� D� QHZ� VWUDWHJ\�� LQ�2FWREHU� ������ RI�PDQDJLQJ� DQG� DWWHPSWLQJ� WR�

FRQWDLQ� WKH� RXWEUHDN�� � 6WULFW� ERUGHU� FRQWUROV� ZHUH� PDLQWDLQHG� WR� SUHYHQW� IXUWKHU�

RXWEUHDNV� IURP� VHHGLQJ�� LQFOXGLQJ� LQ� DUHDV� RXWVLGH� RI�$XFNODQG� DQG� LQ� SUHYLRXVO\�

XQDIIHFWHG�SRSXODWLRQV�� DQG� WR�SUHYHQW� WKH�DUULYDO�RI�QHZ�YDULDQWV�RI�FRQFHUQ�� �7KH�

0LQLVWHU¶V�HYLGHQFH�ZDV�WKDW�WKH�*RYHUQPHQW¶V�WROHUDQFH�IRU�WKH�ULVN�RI�DQ�RXWEUHDN�

EHLQJ�VHHGHG�E\�D�SHUVRQ�DUULYLQJ�LQ�1HZ�=HDODQG�IURP�RYHUVHDV�ZDV�YHU\�ORZ���$V�DW�

���'HFHPEHU�������ZKHQ�WKH�0LQLVWHU¶V�HYLGHQFH�ZDV�VZRUQ���WKLV�FRQWLQXHG�WR�EH�WKH�

FDVH�WKURXJKRXW�WKH�'HOWD�RXWEUHDN�FHQWUHG�LQ�$XFNODQG��� 

[44] ,W�ZDV�HQYLVDJHG�WKDW��DV�YDFFLQDWLRQ�XSWDNH�DOORZHG��WKH�VWUDWHJ\�ZRXOG�UHO\�

PRUH�RQ�YDFFLQDWLRQ�WR�VORZ�WKH�VSUHDG�RI�WKH�YLUXV�UDWKHU�WKDQ�UHO\LQJ�VR�KHDYLO\�RQ�

ERUGHU�FRQWUROV��WUDYHO�UHVWULFWLRQV�DQG�VRFLDO�GLVWDQFLQJ�PHDVXUHV��ZKLOH�DOVR�VHHNLQJ�

WR� DYRLG� RXWEUHDNV� RI� QHZ� YDULDQWV� RI� FRQFHUQ�� � &RQVLVWHQW� ZLWK� WKLV� DSSURDFK��

1HZ =HDODQG�FLWL]HQV�DUH�QRZ�DEOH�WR�UHWXUQ�ZLWKRXW�EHLQJ�UHTXLUHG�WR�HQWHU�0,4�DQG�

YDFFLQDWHG�UHWXUQHHV�DUH�DOVR�QRW�UHTXLUHG�WR�VHOI�LVRODWH� 



 

 

0,4 

,QWURGXFWLRQ 

[45] ,Q� ODWH�)HEUXDU\�DQG�0DUFK�������ZKLOH�FDVHV�RI�&29,'����RYHUVHDV�ZHUH�

ULVLQJ� DQG� FRXQWULHV� ZHUH� WDNLQJ� PHDVXUHV� WR� DGGUHVV� WKLV�� FRXQWULHV� LQFOXGLQJ�

1HZ =HDODQG�ZHUH�PDNLQJ� GHFLVLRQV� DERXW� WKHLU� ERUGHUV�� �7KH� VLJQLILFDQFH� RI� WKH�

GHFLVLRQ�LV�ZHOO�FDSWXUHG�LQ�D�&DELQHW�SDSHU�RQ����0DUFK������WKDW�VDLG� 

:H�DUH�UHDFKLQJ�D�FULWLFDO�GHFLVLRQ�SRLQW�IRU�RXU�ERUGHU���,PSOHPHQWLQJ�ERUGHU�
UHVWULFWLRQV�DW�D�YHU\�ODUJH�VFDOH�FRXOG�PDNH�WKH�GLIIHUHQFH�LQ�RXU�ORQJ�WHUP�
HFRQRPLF� SDWKZD\�� �7KHUH� LV� D� WLSSLQJ� SRLQW�� ZKHUH� \RXU� GHFLVLRQV� DW� WKH�
ERUGHU�ZLOO�HLWKHU�SXW�1HZ�=HDODQG�RQ�D�WUDMHFWRU\�WKDW��D��PDQDJHV�WKH�SXEOLF�
KHDOWK�ULVN�HIIHFWLYHO\��FRQWDLQLQJ�FOXVWHUV�RI�RXWEUHDN�LQ�1HZ�=HDODQG���ZKLOH�
VXSSRUWLQJ�WKH�HFRQRP\�WR�ERXQFH�EDFN�UDSLGO\�«�RU�E��LVRODWHV�1HZ�=HDODQG�
IURP�WKH�ZRUOG�DQG�UHVXOWV�LQ�D�VKRFN�WR�RXU�HFRQRP\�ZKLFK�KDV�GHHS�DQG�ORQJ�
ODVWLQJ�DGYHUVH�LPSDFWV��LQFOXGLQJ�RQ�ZHOOEHLQJ�«� 

[46] ,QLWLDOO\�� 1HZ� =HDODQG� KDG� SODFHG� WUDYHO� EDQV� RQ� DUULYDOV� IURP� VSHFLILF�

FRXQWULHV�� � )URP����0DUFK� ������PRVW� DUULYDOV�ZHUH� UHTXLUHG� WR� VHOI�LVRODWH�� �7KH�

GHFLVLRQ�ZDV�WKHQ�PDGH�WR�FORVH�RXU�ERUGHUV�WR�HYHU\RQH�EXW�1HZ =HDODQGHUV��ZLWK�

VRPH�OLPLWHG�H[FHSWLRQV��IURP������ SP�RQ��� 0DUFK��������$�&DELQHW�SDSHU�GDWHG�

�� 0DUFK������UHFRPPHQGLQJ�WLJKWHU�ERUGHU�FRQWUROV�H[SODLQHG�WKH�LVVXHV�DVVRFLDWHG�

ZLWK�UHTXLULQJ�WRXULVWV�WR�VHOI�LVRODWH�DV�IROORZV� 

2YHU�WKH�ODVW�IHZ�GD\V��ZH�KDYH�VHHQ�PXOWLSOH�LQVWDQFHV�RI�QRQ�FRPSOLDQFH�
IURP�YLVLWRUV�LQ�SDUWLFXODU���7KHUH�KDYH�EHHQ�LQFUHDVLQJ�DQG�FUHGLEOH�UHSRUWV�
IURP�WKH�KRVSLWDOLW\��DFFRPPRGDWLRQ�DQG�FRQVHUYDWLRQ�VHFWRUV�WKDW�YLVLWRUV�DUH�
QRW�FRPSO\LQJ�ZLWK�VHOI�LVRODWLRQ�UHTXLUHPHQWV��DQG�KDYH�QR�LQWHQWLRQ�RI�GRLQJ�
VR�� �([LVWLQJ�SKRQH�OLQHV�DUH�UHFHLYLQJ�D�JURZLQJ�YROXPH�RI�FDOOV�UHSRUWLQJ�
QRQ�FRPSOLDQFH�E\�SHRSOH�SHUFHLYHG� WR�EH�YLVLWRUV�� �6SRW�FKHFNV�E\�3ROLFH�
VLQFH����0DUFK������KDYH�DOVR�UHYHDOHG�WKDW�UHFHQW�DUULYDOV�WR�1HZ�=HDODQG�
GR�QRW�KDYH�D�FOHDU�XQGHUVWDQGLQJ�RI�VHOI�LVRODWLRQ�UHTXLUHPHQWV� 

[47] 7KH� PHDVXUHV� LQ� SODFH� IURP� �� $SULO� ����� LQFOXGHG� D� UHTXLUHPHQW� IRU� DOO�

DUULYDOV�E\�DLU15�WR�LVRODWH��WKDW�LV��EH�VHSDUDWHG�LI�WKH\�KDG�D�FRQILUPHG�GLDJQRVLV�RI�

WKH�GLVHDVH��RU�TXDUDQWLQH��WKDW�LV��EH�VHSDUDWHG�EHFDXVH�WKH\�ZRXOG�SRWHQWLDOO\�GHYHORS�

WKH�GLVHDVH��LQ�D�0,4)�16��7KLV�UHTXLUHPHQW�UHPDLQHG�LQ�SODFH�IRU�WKH�EDODQFH�RI������

DQG�WKURXJKRXW�������LQFOXGLQJ�GXULQJ�WKH�5HOHYDQW�3HULRG����7KH�TXDUDQWLQH�SHULRG�

 
15� 7KHUH�DUH�VRPH�FRPSOH[LWLHV�ZLWK�PDULWLPH�DUULYDOV���7KHVH�DUH�QRW�WKH�IRFXV�RI�WKH�SURFHHGLQJ�VR�

WKH�0LQLVWHU¶V�HYLGHQFH�GRHV�QRW�GLVFXVV�WKHP� 
16� 'U�%ORRPILHOG�QRWHG� WKDW�ZH�KDYH� WHQGHG� WR�XVH�³VHOI�LVRODWLRQ´�DV� WKH� WHUP�ZKHQ�D�SHUVRQ� LV�

VHOI�TXDUDQWLQLQJ�DW�KRPH�WR�GLVWLQJXLVK�WKLV�IURP�TXDUDQWLQLQJ�LQ�D�0,4)� 



 

 

ZDV����GD\V�XQWLO����1RYHPEHU�������DW�ZKLFK�WLPH�LW�FKDQJHG�WR�VHYHQ�GD\V�DORQJ�

ZLWK�D�SHULRG�RI�VHOI�LVRODWLRQ�ZKLOH�DZDLWLQJ�WKH�UHVXOW�RI�GD\���WHVW���2Q��� 'HFHPEHU�

�����WKH�SHULRG�LQ�0,4�ZDV�DPHQGHG�WR��� GD\V� 

[48] )URP� HDUO\� RQ�� LW� ZDV� DOVR� UHFRJQLVHG� WKDW� 1HZ� =HDODQG� ZRXOG� QHHG� WR�

UHFRQQHFW�ZLWK�WKH�ZRUOG�DW�VRPH�SRLQW�DQG�WKDW�LW�ZRXOG�EH�QHFHVVDU\�WR�KDYH�PHDVXUHV�

WKDW�EDODQFHG�WKH�QHHG�IRU�FRQWLQXHG�IORZV�RI�SHRSOH�DQG�JRRGV�DFURVV�WKH�ERUGHU�ZLWK�

ULVN���)URP�DERXW�-XQH�������ZRUN�EHJDQ�RQ�D�ORQJ�WHUP�VWUDWHJ\�DERXW�WKLV�17��$�ILUVW�

VWHS�LQ�RSHQLQJ�WKH�ERUGHU�ZDV�SXUVXLQJ�TXDUDQWLQH�IUHH�WUDYHO��4)7��ZLWK�ORZ�ULVN�

FRXQWULHV���7KH�LQLWLDO�IRFXV�ZDV�RQ�$XVWUDOLD��&RRN�,VODQGV��1LXH�DQG�7RNHODX���4)7�

ZLWK� $XVWUDOLD� FRPPHQFHG� LQ� $SULO ����� EXW� ZDV� VKRUW�OLYHG� GXH� WR� PXOWLSOH�

FRPPXQLW\�RXWEUHDNV�RI�&29,'����LQ�WKDW�FRXQWU\���7KHVH�RXWEUHDNV�OHG�WR�RQ�DQG�RII�

SDXVHV� LQ� 4)7� ZLWK� SDUWLFXODU� VWDWHV� RI� $XVWUDOLD� EXW� XOWLPDWHO\� DQ� LQGHILQLWH�

VXVSHQVLRQ�RI�WKH�4)7�DUUDQJHPHQW�RQ����-XO\�������� 

[49] $IWHU�WKH�H[SHULHQFH�ZLWK�$XVWUDOLD��LQFOXGLQJ�WKDW�JHQRPH�VHTXHQFLQJ�OLQNHG�

WKH�RXWEUHDN�RI�WKH�'HOWD�YDULDQW�LQ�$XFNODQG�WR�WKH�1HZ�6RXWK�:DOHV��16:��'HOWD�

RXWEUHDN��� WKH� IRFXV� VKLIWHG� WR� DFKLHYLQJ� VXIILFLHQWO\�KLJK�YDFFLQDWLRQ� UDWHV� VR� WKDW�

JUHDWHU�ULVN�RI�ERUGHU�LQFXUVLRQV�ZRXOG�EH�DFFHSWDEOH���)RU�UHWXUQLQJ�1HZ�=HDODQGHUV��

WKLV�SRLQW�ZDV�UHDFKHG�LQ�VWDJHV�LQ�)HEUXDU\�DQG�0DUFK������ZKHQ�WKH\�ZHUH�QR�ORQJHU�

UHTXLUHG�WR�HQWHU�0,4�18�� 

[50] $� WLPHOLQH� RI� WKH� NH\� HYHQWV� UHODWLQJ� WR� 0,4� LV� $SSHQGL[� WZR� WR� WKLV�

MXGJPHQW�19 

&DSDFLW\�DQG�VFDOH 

[51] 7KH� 0,4� V\VWHP� ZDV� VHW� XS� XQGHU� XUJHQF\� GXULQJ� D� WLPH� RI� QDWLRQDO�

HPHUJHQF\���,QLWLDOO\��LQ�0DUFK������ZKHQ�PRVW�SHRSOH�ZHUH�SHUPLWWHG�WR�VHOI�LVRODWH��

 
17� 7KLV�ZDV�WHUPHG�WKH�³5HFRQQHFWLQJ�1HZ =HDODQGHUV´�VWUDWHJ\� 
18� 7KLV� ZDV� SDUW� RI� WKH� ³5HFRQQHFWLQJ� 1HZ =HDODQGHUV´� VWUDWHJ\�� ZKLFK� GHSHQGHG� RQ� WKH�

GHYHORSPHQW�RI�WKH�HOLPLQDWLRQ�VWUDWHJ\�DQG�DGYLFH�IURP�WKH�6NHJJ�DQG�5RFKH�DGYLVRU\�JURXSV���
&DELQHW� DJUHHG� WR� D� ULVN�EDVHG� DSSURDFK� RQ� � $XJXVW� ����� DQG� VWHSV� WR� RSHUDWLRQDOLVH� WKH�
UHFRQQHFWLQJ�VWUDWHJ\� 

19� ,Q� DGGLWLRQ� WR� WKH� DIILGDYLWV� DQG� WKH� -RLQW� %XQGOH� RI� 'RFXPHQWV� �FRPSULVLQJ� DSSUR[LPDWHO\�
����� SDJHV��DOO�RI�ZKLFK�,�KDYH�UHDG���WKH�UHVSRQGHQWV¶�GHWDLOHG�FKURQRORJ\�KDV�DVVLVWHG�ZLWK�WKLV�
DQG�WKH�FKURQRORJ\�WKDW�LV�$SSHQGL[ RQH� 



 

 

RQO\� RQH� KRWHO� ZDV� FRPPLVVLRQHG�� � :LWK� WKH� PRYH� WR� PDQGDWRU\� LVRODWLRQ� RU�

TXDUDQWLQH� LQ� PDQDJHG� IDFLOLWLHV� LQ� $SULO� ������ ��� DGGLWLRQDO� KRWHOV� ZHUH�

FRPPLVVLRQHG�� �%\�-XO\������ WKHUH�ZHUH���� IDFLOLWLHV�DQG��E\� ODWH�1RYHPEHU������

WKHUH�ZHUH����IDFLOLWLHV�20 

[52] 7KH����IDFLOLWLHV�HTXDWHG�WR�������FRQWUDFWHG�URRPV�� �7KDW�GLG�QRW�HTXDWH�WR�

URRPV�DYDLODEOH�IRU�RYHUVHDV�UHWXUQHHV���5RRPV�ZHUH�VHW�DVLGH�IRU�RSHUDWLRQDO�QHHGV�

�VWDII�DFFRPPRGDWLRQ��WHVWLQJ�DQG�HTXLSPHQW�URRPV��DQG�FRQWLQJHQFLHV���5RRPV�WDNHQ�

RXW� IRU� PDLQWHQDQFH� DQG� YHQWLODWLRQ� LVVXHV� DOVR� UHGXFHG� FDSDFLW\�21� � &RKRUWLQJ��

LQWURGXFHG� IURP� 0D\� ������ DOVR� UHGXFHG� FDSDFLW\�22� � 4XDUDQWLQLQJ� LQIHFWHG�

FRPPXQLW\� FDVHV� DQG� WKHLU� FORVH� FRQWDFWV� LQ�0,4)V� DOVR� UHGXFHG� DYDLODELOLW\� IRU�

RYHUVHDV�DUULYDOV� 

[53] $V�0,4�H[SDQGHG�DQG�GHYHORSHG��WKH�EXGJHW�LQFUHDVHG���)RU�WKH�����������

\HDU��WKH�RSHUDWLQJ�EXGJHW�ZDV�MXVW�XQGHU����ELOOLRQ���7KLV�ZDV�RQO\�D�OLWWOH�OHVV�WKDQ�

WKH� ���������� EXGJHW� WR� YDFFLQDWH� HYHU\� SHUVRQ� LQ� 1HZ� =HDODQG�� � $V� DW�

'HFHPEHU ������WKHUH�ZHUH�������IXOO�WLPH�HTXLYDOHQW�SHRSOH�ZRUNLQJ�LQ�0,4)V���7KLV�

LQFOXGHG� ������ 1HZ� =HDODQG� 'HIHQFH� )RUFH� SHUVRQQHO�� ���� SROLFH� RIILFHUV��

��� DYLDWLRQ�VHFXULW\�VWDII��ZLWK�ERUGHU�ZRUNHUV��KRWHO�VWDII��JHQHUDO�VHFXULW\�DQG�KHDOWK�

ZRUNHUV�PDNLQJ�XS�WKH�EDODQFH���,Q�DGGLWLRQ������0%,(�VWDII�ZRUNHG�GLUHFWO\�LQ�WKH�

0,4�DUHD�VXSSRUWLQJ�WKH�*RYHUQPHQW¶V�SROLF\�REMHFWLYHV� 

[54] )URP�DURXQG�-XQH�DQG�RYHU�VXEVHTXHQW�PRQWKV��0%,(�FDUULHG�RXW�H[SORUDWRU\�

ZRUN��DV�GLUHFWHG�E\�&DELQHW��RQ�IXUWKHU�VXLWDEOH�IDFLOLWLHV�DQG�SRWHQWLDO�DOWHUQDWLYHV�WR�

WKH�0,4� V\VWHP�� �7KH� RSWLRQV� FDQYDVVHG� GXULQJ� WKLV� SHULRG� LQFOXGHG� FDPSHUYDQV��

FRPPXQDO�DFFRPPRGDWLRQ��FUXLVH�VKLSV��VPDOOHU�DFFRPPRGDWLRQ�SURYLGHUV�VXFK�DV�

PRWHOV��HVWDEOLVKLQJ�EHVSRNH�IDFLOLWLHV�IRU�FHUWDLQ�JURXSV��VXFK�DV�IRU�VSRUWV�HYHQWV���

VHUYLFHG� DSDUWPHQW� EXLOGLQJV�� DQG� D� WHPSRUDU\� DFFRPPRGDWLRQ� YLOODJH� LQ� WKH�

6RXWK ,VODQG� WKDW� KDG� SUHYLRXVO\� EHHQ� XVHG� IRU� ZRUNHUV� WKDW� EHFDPH� DYDLODEOH� IRU�

SXUFKDVH� 

 
20� 7KH���UG�IDFLOLW\�ZDV�EURXJKW�RQ�LQ�SDUW�WR�SLFN�XS�WKH�ORVV�RI�FDSDFLW\�WKDW�ZRXOG�DULVH�ZKHQ�RQH�

RI�WKH�:HOOLQJWRQ�IDFLOLWLHV�ZDV�WR�EH�GHFRPPLVVLRQHG�GXH�WR�LVVXHV�ZLWK�LW� 
21� )RU�H[DPSOH��RQO\����SHU FHQW�RI�FRQWUDFWHG�URRPV�DW�D�:HOOLQJWRQ�IDFLOLW\�ZHUH�XVDEOH�EHFDXVH�RI�

SRRU�YHQWLODWLRQ� 
22� 7KLV� LQYROYHG� D�0,4)� UHFHLYLQJ� LQWHUQDWLRQDO� DUULYDOV�ZLWKLQ����KRXUV�RI� HDFK�RWKHU�DQG� WKHQ�

ORFNLQJ�GRZQ�WR�QHZ�DUULYDOV�XQWLO�WKH�RULJLQDO�FRKRUW�KDG�FRPSOHWHG�WKHLU����GD\�LVRODWLRQ�SHULRG� 



 

 

[55] %\�)HEUXDU\������DOO�WKHVH�DYHQXHV�ZHUH�QRW�UHFRPPHQGHG���%HVSRNH�IDFLOLWLHV�

ZHUH�QRW�SXUVXHG�EHFDXVH�RI�WKH�FRQFHUQ�WKDW�WKH\�ZRXOG�GLYHUW�ZRUNIRUFH�QHHGHG�DW�

RWKHU�IDFLOLWLHV���7KH�LGHD�RI�D�VSRUWV�EDVHG�IDFLOLW\�LQ�4XHHQVWRZQ�ZDV�DOVR�UHMHFWHG�

EHFDXVH�RI�WKLV��DV�ZHOO�DV�RQ�FRVWV�JURXQGV��DQG�EHFDXVH�LW�ZDV�QRW�ORFDWHG�FORVH�WR�D�

KRVSLWDO�� � 7KH� DFFRPPRGDWLRQ� YLOODJH� ZDV� QRW� UHFRPPHQGHG� E\� 0,%(� RIILFLDOV�

EHFDXVH�WKH�URRPV�ZHUH�EDVLF�DQG�QRW�XS�WR�WKH�VWDQGDUG�RI�WKH�H[LVWLQJ�0,4)V��WKHUH�

ZDV� QRW� IXQGLQJ� WR� SXUFKDVH� WKH� YLOODJH� DQG� EHVSRNH� ORJLVWLF� DQG� RSHUDWLRQDO�

UHTXLUHPHQWV�ZRXOG�QHHG�WR�EH�HVWDEOLVKHG�DQG�WDNH�WLPH���2WKHU�RSWLRQV�KDG�VLPLODU�

LVVXHV�DQG�VRPH�ZRXOG�LQYROYH�FRPSOLDQFH�LVVXHV�� 

[56] ,Q�$XJXVW� DQG� 6HSWHPEHU� ������ DW� D� WLPH� RI� FRQVLGHUDEOH� GHPDQG� RQ�0,4�

�GLVFXVVHG� IXUWKHU�EHORZ���DW� WKH�0LQLVWHU¶V� UHTXHVW�RIILFLDOV�ZHUH�SURYLGLQJ�DGYLFH�

DERXW�ZKHWKHU�IXUWKHU�IDFLOLWLHV�FRXOG�EH�FRPPLVVLRQHG���7KH�LQLWLDO�DGYLFH�JLYHQ�RQ�

� $XJXVW������ZDV�WKDW�WKUHH�KRWHOV��RI�PDQ\�FRQVLGHUHG��ZHUH�PRVW�VXLWDEOH�EXW�WKHUH�

ZDV�QRW�WKH�ZRUNIRUFH�WR�VXSSRUW�WKHP�DQG��ZLWKRXW�DQ�DGHTXDWH�ZRUNIRUFH��WKDW�ZRXOG�

LQFUHDVH�WKH�ULVN�RI�&29,'����HQWHULQJ�WKH�FRPPXQLW\���%\�6HSWHPEHU������IXQGLQJ�

ZDV�EHLQJ�VRXJKW�IRU�WZR�RI�WKHVH�IDFLOLWLHV���,Q�WKH�HQG��RQO\�RQH�RI�WKHVH�ZDV�IHDVLEOH���

7KH�RWKHU�RSWLRQ��LQ�5RWRUXD��KDG�FKDOOHQJHV�GXH�WR�WKH�ODFN�RI�DQ�DYDLODEOH�ZRUNIRUFH�

LQ�WKH�DUHD�DQG�FRQVLVWHQW�LZL�RSSRVLWLRQ�WR�LW� 

[57] 7KH�0LQLVWHU�H[SODLQHG�LQ�KLV�HYLGHQFH�WKDW�WKH�*RYHUQPHQW�ZDV�QRW�ZLOOLQJ�WR�

FRPSURPLVH�RQ�VWDQGDUGV�DV�WKLV�ZRXOG�LQFUHDVH�WKH�ULVN�RI�D�FRPPXQLW\�RXWEUHDN�23��

:KHQ� WKH� YDULRXV� DOWHUQDWLYHV� WR� 0,4� ZHUH� EHLQJ� FRQVLGHUHG�� $XFNODQG� KDG�

H[SHULHQFHG�D�FRPPXQLW\�RXWEUHDN�WKDW�KDG�OHG�WR�DQ�³$OHUW�/HYHO��´�ORFNGRZQ�IRU�

$XFNODQG�LQ�$XJXVW��������)XUWKHU��D�VLJQLILFDQW�RXWEUHDN�KDG�RFFXUUHG�LQ�9LFWRULD��

$XVWUDOLD�EHWZHHQ�-XQH�DQG�6HSWHPEHU������DQG�D�VXEVHTXHQW�9LFWRULDQ�*RYHUQPHQW�

LQTXLU\�LGHQWLILHG�WKDW� LW�KDG�EHHQ�VHHGHG�E\�ODSVHV�LQ�SURWRFROV�E\�SULYDWH�VHFXULW\�

JXDUGV�LQ�TXDUDQWLQH�KRWHOV� 

 
23� .DWKU\Q�5XVK��D�3ULQFLSDO�$GYLVRU�DW�0%,(��VHW�RXW�WKH�³PXVW�KDYH´�FULWHULD�IRU�D�0,4)�LQ�KHU�

HYLGHQFH���7KLV�LQFOXGHG�SUR[LPLW\�WR�D�KRVSLWDO�DQG�ODE�WHVWLQJ��DQ�DSSURSULDWH�HDUWKTXDNH�VDIHW\�
UDWLQJ��DFFHVV�WR�RQVLWH�IUHVK�DLU�DQG�H[HUFLVH��SHULPHWHU�FRQWURO�DQG�YHQWLODWLRQ� 



 

 

[58] :LWK�DQ�HVVHQWLDOO\�ILQLWH�0,4�FDSDFLW\�RI�WKH�VWDQGDUG�DQG�ZLWK�WKH�VXSSRUW�

FRQVLGHUHG�QHFHVVDU\��WKH�LVVXH�ZDV�KRZ�WR�DOORFDWH�WKDW�FDSDFLW\�EHWZHHQ�FRPSHWLQJ�

GHPDQGV� 

$OORFDWLRQ�RI�0,4�SODFHV 

[59] )URP�$SULO� ����� XQWLO� �� 1RYHPEHU� ������ DQ\RQH� ODZIXOO\� DEOH� WR� HQWHU�

1HZ =HDODQG�QHHGHG�RQO\�WR�VHFXUH�D�IOLJKW���2Q�DUULYDO�WKH\�ZRXOG�EH�WUDQVSRUWHG�WR�

D�0,4)���,QLWLDOO\��RQO\�1HZ�=HDODQG�FLWL]HQV�RU�UHVLGHQW�YLVD�KROGHUV�ZHUH�ODZIXOO\�

DEOH�WR�HQWHU�� �0LQLVWHUV�DOORZHG�FDVH�E\�FDVH�H[FHSWLRQV�IRU�FULWLFDO�ZRUNHUV�RU�IRU�

KXPDQLWDULDQ�UHDVRQV��EXW�WKH�EDU�ZDV�VHW�YHU\�KLJK���%\�6HSWHPEHU�������WKH�FODVVHV�

RI�ZRUNHUV�ZKR�FRXOG�EH�GHVLJQDWHG�HVVHQWLDO�ZRUNHUV�H[SDQGHG�DQG�ZHUH�DVVHVVHG�

DJDLQVW�FULWHULD�VHW�E\�D�JURXS�RI�0LQLVWHUV�GHOHJDWHG�WKLV�WDVN���([FHSWLRQV�IRU�JURXSV�

ZHUH�DOVR�WR�EH�PDGH��DJDLQ�VXEMHFW�WR�FULWHULD� 

[60] )URP���1RYHPEHU������HYHU\RQH�ZDV�UHTXLUHG�WR�KDYH�D�FRQILUPHG�SODFH�LQ�D�

0,4)� EHIRUH� WKH\� FRXOG� HQWHU� WKH� FRXQWU\�� �$� FRQILUPHG� SODFH� ZDV� REWDLQHG� E\�

VHFXULQJ�D�YRXFKHU�� �7KH� YRXFKHU� FRXOG�EH�REWDLQHG�YLD� DQ�RQOLQH� V\VWHP� �0,$6��

�LQLWLDOO\�RSHUDWLQJ�RQ�D�ILUVW�FRPH��ILUVW�VHUYHG�EDVLV�DQG�VXEVHTXHQWO\�WKH�YLUWXDO�OREE\�

V\VWHP��RU�DQ�RIIOLQH� V\VWHP�� �7KH�RIIOLQH� V\VWHP�ZDV� IRU�HVVHQWLDO�ZRUNHUV��JURXS�

DOORFDWLRQV�DQG�RWKHU�WLPH�VHQVLWLYH�WUDYHO�ZKHUH�DSSOLFDQWV�FRXOG�QRW�REWDLQ�D�SODFH�

YLD�WKH�RQOLQH�V\VWHP���7KLV�LV�GLVFXVVHG�IXUWKHU�EHORZ� 

[61] 7KH�QXPEHU�RI�URRPV�DYDLODEOH�YLD�WKH�RQOLQH�DQG�RIIOLQH�V\VWHPV�FKDQJHG�RYHU�

WLPH���$V�DW����$XJXVW�������WKDW�LV��OHDGLQJ�LQWR�WKH�5HOHYDQW�3HULRG���D�EULHILQJ�IURP�

0%,(� WR� WKH�0LQLVWHU�DGYLVHG� WKDW�DSSUR[LPDWHO\����SHU�FHQW�RI�0,4�VSDFHV�ZHUH�

DOORFDWHG�PDQXDOO\�ZLWK�WKH�IROORZLQJ�EUHDNGRZQ��0,$6��������URRPV���HPHUJHQF\�

����� URRPV��� RWKHU� WLPH�VHQVLWLYH� WUDYHO� ����� URRPV��� DQG� JURXS� DOORFDWLRQV�

���� URRPV��EXW�FXUUHQWO\�WHPSRUDULO\�LQFUHDVHG�WR�������URRPV��24�� 

 
24� 7KLV�EUHDNGRZQ�LV�D�ELW�XQFOHDU�EHFDXVH�WKH�SDSHU�DOVR�UHIHUV�WR�������URRPV�IRU�4)7���)URP�RWKHU�

EULHILQJ�SDSHUV�WR�WKH�0LQLVWHU�,�XQGHUVWDQG�WKDW�WKH�JURXS�DOORFDWLRQ�RI��WHPSRUDULO\��������URRPV�
ZDV��RU�LQFOXGHG��URRPV�VHW�DVLGH�IRU�1HZ�=HDODQGHUV�UHWXUQLQJ�IURP�$XVWUDOLD�ZKHQ�4)7�ZDV�
SDXVHG�DQG�WKHQ�VXVSHQGHG���,�DP�XQFOHDU�ZKHWKHU�WKLV�LQFOXGHG�URRPV�WKDW�ZHUH�DOVR�VHW�DVLGH�IRU�
RWKHU�FRQWLQJHQFLHV� 



 

 

[62] 7KH� ������ 0,$6� URRPV� DSSHDUV� WR� EH� LQFOXVLYH� RI� WKH� PDQXDO� �RIIOLQH��

DOORFDWLRQV�EHFDXVH�WKH�UHVSRQGHQWV¶�VXEPLVVLRQV�VD\�WKDW�0,4�RSHUDWLRQDO�FDSDFLW\�

ZDV������ URRPV�SHU�IRUWQLJKW�IRU�PXFK�RI������DQG�WKHQ�UHGXFHG�WR�������URRPV�SHU�

IRUWQLJKW���,I�WKDW�LV�FRUUHFW��WKHQ�DV�DW����$XJXVW������WKH�QXPEHU�RI�URRPV�DOORFDWHG�

WKURXJK�WKH�RQOLQH�V\VWHP�ZDV�DURXQG�������SHU�IRUWQLJKW��EXW�OHVV�DQ\�URRPV�EHLQJ�

XVHG� IRU� FRPPXQLW\�'HOWD� FDVHV� RU� RWKHU� FRQWLQJHQFLHV��� �7KLV� QXPEHU� LV� EURDGO\�

FRQVLVWHQW�ZLWK�*URXQGHG�.LZLV¶�DQDO\VLV���*URXQGHG�.LZLV�UHIHUV�WR�D�ODWHU�EULHILQJ�

WR� WKH�0LQLVWHU� WKDW� VHWV�RXW� WKH� DOORFDWLRQ�RI� URRPV� IURP�PLG�$XJXVW������� �7KDW�

QXPEHU�ZDV�DURXQG�������URRPV�SHU�IRUWQLJKW�EHFDXVH�����URRPV�SHU�IRUWQLJKW�ZHUH�

EHLQJ�XVHG�WR�TXDUDQWLQH�FRPPXQLW\�FDVHV�LQ�WKH�'HOWD�RXWEUHDN�25 

[63] (YLGHQFH�IRU�WKH�UHVSRQGHQWV�GRHV�QRW�VHW�RXW�KRZ�PDQ\�URRPV�SHU�IRUWQLJKW�

ZHUH� DYDLODEOH� IRU� WKH� 5HOHYDQW� 3HULRG�� � 7KH� HYLGHQFH� LV� SURYLGHG� LQ� WHUPV� RI�

RSHUDWLRQDO�FDSDFLW\�RYHU�D����GD\�SHULRG�DV�DW��� 'HFHPEHU������26��7KH�HYLGHQFH�

GRHV� VD\� WKDW� DW� WKLV� WLPH� WKH� IL[HG� URRP� FDSV� IRU� RIIOLQH� DOORFDWLRQV� ZHUH��

WLPH�VHQVLWLYH� WUDYHO� ���� URRPV��� HPHUJHQF\� DOORFDWLRQV� ���� URRPV��� JURXS�

DOORFDWLRQV����� URRPV��DQG�KHDOWKFDUH�ZRUNHUV������URRPV��27��)URP�DQ�RSHUDWLRQDO�

FDSDFLW\�RI�������URRPV�SHU�IRUWQLJKW�28�WKDW�ZRXOG�LQGLFDWH�������URRPV�SHU�IRUWQLJKW�

ZHUH� DOORFDWHG�YLD� WKH�RQOLQH�V\VWHP��VXEMHFW� WR�DQ\�DGGLWLRQDO� URRPV�VHW�DVLGH� IRU�

FRQWLQJHQFLHV����7KLV�LV�FRQVLVWHQW�ZLWK�*URXQGHG�.LZLV¶�YLHZ�EDVHG�RQ�LQIRUPDWLRQ�

RQ�0,4¶V�ZHEVLWH�DV�DW��� 'HFHPEHU������ 

0DQDJLQJ�GHPDQG��SULRU�WR�WKH�5HOHYDQW�3HULRG� 

[64] :KHQ�WKH�GHFLVLRQ�ZDV�PDGH�LQ�$SULO������WKDW�HYHU\RQH�ZDV�WR�HQWHU�0,4��

GHPDQG� ZDV� H[SHFWHG� WR� EH� ORZ� IRU� VHYHUDO� PRQWKV�� � 7KLV� ZDV� EHFDXVH� WUDYHO�

UHVWULFWLRQV� LQ� PDQ\� FRXQWULHV� OLPLWHG� FRPPHUFLDO� DLUOLQH� URXWHV�� � %\� -XQH� DQG�

-XO\ ������ GHPDQG� KDG� UHDFKHG� WKH� SRLQW� ZKHUH� LW� ZDV� QHFHVVDU\� WR� FRPPLVVLRQ�

DGGLWLRQDO�0,4)V�� �%\� WKH� HQG� RI� -XO\��ZKHQ� ���0,4)V� KDG� EHHQ� FRPPLVVLRQHG��

RIILFLDOV� H[SHFWHG� GHPDQG� IRU�0,4� VSDFHV� WR� FRQWLQXH� WR� LQFUHDVH� DQG� WR� RXWVWULS�

 
25� 7KHLU�DQDO\VLV�UHIHUV�WR�DQ�DQQH[XUH�WR�D�EULHILQJ�SDSHU���7KH�DQQH[XUH�LV�QRW�LQFOXGHG�LQ�WKH�-RLQW�

%XQGOH�RI�'RFXPHQWV� 
26� .DWKU\Q�5XVK�VDLG�WKHUH�ZHUH������±������URRPV�LQ�0,$6�SHU����GD\V�DV�DW��� 'HFHPEHU������ 
27� 8QXVHG�URRPV�LQ�WKHVH�FDSV�ZHUH�UHOHDVHG�EDFN�LQWR�0,$6� 
28� $V�SHU�WKH�UHVSRQGHQWV¶�VXEPLVVLRQV� 



 

 

VXSSO\�LQ�WKH�VKRUW�WHUP���$W�WKLV�WLPH�LQWHUQDWLRQDO�DLU�WUDYHO�VHUYLFHV�KDG�EHJXQ�WR�

LQFUHDVH�DV�RWKHU�FRXQWULHV�UHOD[HG�ERUGHU�FRQWUROV� 

[65] $V� WKHUH�ZDV� OLPLWHG� FDSDFLW\� WR� FRPPLVVLRQ� QHZ� IDFLOLWLHV� DQG� DOWHUQDWLYH�

TXDUDQWLQH�DUUDQJHPHQWV�XQGHU�FRQVLGHUDWLRQ�ZHUH�QRW�DYDLODEOH��LW�ZDV�QHFHVVDU\�WR�

KDYH�D�IORZ�PDQDJHPHQW�V\VWHP���,QLWLDOO\�WKH�IORZ�PDQDJHPHQW�V\VWHP�LQYROYHG�FDSV�

RQ�WKH�QXPEHU�RI�SDVVHQJHUV�WKDW�DLUOLQHV�FRXOG�WUDQVSRUW�WR�1HZ�=HDODQG�29��7KLV�ZDV�

VHW�XS�TXLFNO\�EHFDXVH�RI�WKH�XUJHQW�QHHG�WR�HQVXUH�WKDW�WKH�FDSDFLW\�RI�0,4�ZDV�QRW�

RYHUZKHOPHG���+RZHYHU��XQGHU�WKLV�V\VWHP�LW�EHFDPH�DSSDUHQW�WKDW�0,4�FDSDFLW\�ZDV�

XQGHUXWLOLVHG�EHFDXVH�DLUOLQHV�ZHUH�QRW�PHHWLQJ�WKHLU�DVVLJQHG�TXRWDV� 

[66] 0,$6�ZDV�DQ�RQOLQH�V\VWHP�GHYHORSHG�WKURXJK�-XO\�WR�6HSWHPEHU�������ZLWK�

WKH�SLORW�LQ�2FWREHU��DQG�WKH�V\VWHP�JRLQJ�OLYH�LQ�HDUO\�1RYHPEHU��������7KH�V\VWHP�

SURYLGHG� LQIRUPDWLRQ� WKDW� HQDEOHG�0,4� WR� KDYH� PRUH� DFFXUDWH� LQIRUPDWLRQ� DERXW�

DUULYDOV� WKDW� HQDEOHG�EHWWHU� XWLOLVDWLRQ� UDWHV� DQG� DOORZHG�0,4� VWDII� WR� EHWWHU�PDWFK�

SHRSOH�WR�VXLWDEOH�IDFLOLWLHV���,W�ZDV�D�ILUVW�FRPH��ILUVW�VHUYHG�PRGHO���2IILFLDOV�DGYLVHG�

WKDW�WKH�V\VWHP�GLG�QRW�LQFOXGH�D�SULRULWLVDWLRQ�IXQFWLRQ�DQG�WKDW�LW�ZRXOG�EH�QHFHVVDU\�

WR�KDYH�VRPH�SODFHV�DOORFDWHG�RIIOLQH���,W�ZDV�DOVR�HQYLVDJHG�WKDW�ZRUN�ZRXOG�EH�FDUULHG�

RXW�WR�HQDEOH�VRPH�SULRULWLVDWLRQ�WKURXJK�0,$6� 

[67] %\����2FWREHU������RIILFLDOV�ZHUH�SUHGLFWLQJ�WKDW�WKH�WDUJHW�XWLOLVDWLRQ�RI�0,4�

���� SHU FHQW�� ZDV� H[SHFWHG� WR� EH� UHDFKHG� E\�PLG�'HFHPEHU� ������ �7KH� XSWLFN� LQ�

GHPDQG�IURP�ODWH�1RYHPEHU�ZDV�H[SHFWHG�WR�FRPH�IURP�1HZ�=HDODQGHUV�ZDQWLQJ�WR�

UHWXUQ�IRU�&KULVWPDV�DV�ZHOO�DV�D�ODUJH�FRKRUW�RI�1HZ�=HDODQGHUV�UHVLGHQW�LQ�WKH�8.��

86$�DQG�$XVWUDOLD�ZKR�ZRXOG�EH�ORRNLQJ�WR�UHWXUQ�GXH�WR�WKH�H[SLUDWLRQ�RI�YLVDV�DQG�

ODFN�RI�ILQDQFLDO�VXSSRUW��WKH�8.�IXUORXJK�VFKHPH�ZDV�EHLQJ�SKDVHG�RXW�LQ�2FWREHU�

DQG�WKH�ZDJH�VXEVLG\�ZDV�EHLQJ�JUDGXDOO\�SKDVHG�RXW�LQ�$XVWUDOLD����7KHUH�ZDV�DOVR�D�

ODUJH� FRKRUW� RI� 1HZ� =HDODQG� *RYHUQPHQW� SHUVRQQHO� DQG� WKHLU� IDPLOLHV� GHSOR\HG�

RIIVKRUH� ZKR� ZHUH� GXH� WR� UHWXUQ� DW� WKH� HQG� RI� WKH� \HDU�� KDYLQJ� FRPSOHWHG� WKHLU�

DVVLJQPHQWV��� 

[68] %\���1RYHPEHU������RIILFLDOV�EULHIHG�WKH�0LQLVWHU�WKDW�³GXH�WR�XQSUHFHGHQWHG�

GHPDQG´�0,4�ZDV�RSHUDWLQJ�DW�QHDU�IXOO�FDSDFLW\���7KLV�ZDV�WKRXJKW�WR�EH�GXH�WR�DQ�

 
29� 7KH�VDPH�V\VWHP�WKH�$XVWUDOLDQ�*RYHUQPHQW�XVHG� 



 

 

DZDUHQHVV�FDPSDLJQ�DERXW�0,$6�DQG�WKH�JOREDO�HSLGHPLRORJ\�RXWORRN��UHVXOWLQJ�LQ�D�

VLJQLILFDQW�LQFUHDVH�LQ�DLUOLQH�WLFNHW�XSWDNH��ZLWK�VRPH�DLUOLQHV�KDYLQJ�RYHUVROG�WKHLU�

TXRWD�DQG�H[SHULHQFLQJ�IHZHU�³QR�VKRZV´30�� 

[69] 2Q� ��� 'HFHPEHU� ������ WKH� &DELQHW� %XVLQHVV� &RPPLWWHH� DJUHHG� WR�

³LPSURYHPHQWV´�WR�WKH�DOORFDWLRQ�RI�0,4�VSDFH�� �7KHVH�LQFOXGHG�KDYLQJ�D�WDUJHW�RI�

�� SHU�FHQW�RI�URRPV��XS�IURP�VHYHQ�SHU�FHQW�RI�DUULYDOV�RYHU�UHFHQW�PRQWKV��XVHG�E\�

FULWLFDO�ZRUNHUV�DQG�ULQJ�IHQFLQJ�RI����SHU�FHQW�RI�URRPV�IRU�XVH�E\�1HZ�=HDODQGHUV�

³WR�SURWHFW�WKHLU�OHJDO�ULJKW�WR�UHWXUQ�KRPH´�31��,W�ZDV�DOVR�SURSRVHG�WKDW�D�³WUDQVSDUHQW�

OHJDO�EDVLV�IRU�SULRULWLVLQJ�DQG�DOORFDWLQJ�URRPV�WR�SHRSOH�HQWLWOHG�WR�HQWHU�DQG�ZKRVH�

HQWU\�ZDV�WLPH�FULWLFDO´�ZRXOG�EH�HVWDEOLVKHG��� 

[70] ,Q�)HEUXDU\������RIILFLDOV�DGYLVHG�WKHUH�ZDV�³YHU\�KLJK�GHPDQG´�IRU�0,$6�

YRXFKHUV��ZLWK�DYDLODELOLW\�³H[WUHPHO\�OLPLWHG´�DQG�URRPV�IXOO\�DOORFDWHG�XQWLO�WKH�HQG�

RI�0DUFK���%\�WKH�HQG�RI�)HEUXDU\������0,$6�YRXFKHUV�ZHUH�IXOO\�ERRNHG�WKURXJK�WR�

WKH�HQG�RI�0D\���2IILFLDOV�DGYLVHG�WKDW�D�ILQDO�FRQWLQJHQW�RI�YRXFKHUV�ZRXOG�EH�UHOHDVHG�

RYHU� WKH�$SULO�0D\� SHULRG� EXW� RIILFLDOV� H[SHFWHG� WKHVH� WR� EH� IXOO\� ERRNHG� ZLWKLQ�

�� KRXUV�RI�UHOHDVH� 

[71] ,Q�0DUFK������RIILFLDOV� DGYLVHG� WKDW�GHPDQG� IRU�SODFHV� LQ�0,4)� H[FHHGHG�

FDSDFLW\�DQG�LW�ZDV�³KLJKO\�OLNHO\�WKDW�GHPDQG�IRU�0,4�VSDFH�ZLOO�FRQWLQXH�WR�RXWVWULS�

VXSSO\´� 

[72] $�SRWHQWLDO�VROXWLRQ�WR�WKLV�ZDV�4)7�ZLWK�$XVWUDOLD���:KLOH�WKLV�KDG�EHHQ�XQGHU�

FRQVLGHUDWLRQ� IRU� VRPH� WLPH�� WKHUH� ZDV� D� UDQJH� RI� FRPSOLFDWLRQV� ZLWK� JHWWLQJ� LW�

XQGHUZD\�32� � ,W�ZDV� HYHQWXDOO\� DEOH� WR�EH�SXW� LQ�SODFH� LQ�$SULO� ������ �$W� WKH� WLPH��

RIILFLDOV�H[SHFWHG�WKLV�DUUDQJHPHQW�ZRXOG�IUHH�XS�������WR�������URRPV�D�IRUWQLJKW���

2YHU�������0,4�YRXFKHUV�IRU�DUULYDOV�IURP�$XVWUDOLD�ZHUH�FDQFHOOHG�RYHU�WKH�ERRNLQJ�

SHULRG�IURP�$SULO�WR�6HSWHPEHU������E\�WUDYHOOHUV�RU�RIILFLDOV�EHFDXVH�WKH\�ZRXOG�QR�

ORQJHU�EH�QHHGHG�ZLWK�WKH�4)7�DUUDQJHPHQW� 

 
30� 3HRSOH�SXUFKDVLQJ�WLFNHWV�EXW�QRW�WXUQLQJ�XS�IRU�WKHLU�IOLJKW� 
31� ,W�ZDV�HQYLVDJHG�WKDW�WKHVH�SURSRVDOV�FRXOG�EH�LPSOHPHQWHG�WKURXJK�DPHQGPHQWV�WR�WKH�$LU�%RUGHU�

2UGHU�LVVXHG�XQGHU�WKH�&29,'����3XEOLF�+HDOWK�5HVSRQVH�$FW�GLVFXVVHG�ODWHU�LQ�WKLV�MXGJPHQW� 
32� 7KLV�LV�GLVFXVVHG�LQ�WKH�0LQLVWHU¶V�HYLGHQFH� 



 

 

[73] ,QLWLDOO\��4)7�DSSHDUHG� WR�EH� VXFFHVVIXO� LQ�PDQDJLQJ�GHPDQG� IRU�0,4�� � ,Q�

$SULO������RIILFLDOV�DGYLVHG�WKDW�WKH�XSWDNH�RI�YRXFKHUV�WKURXJK�0,$6�UHOHDVHV�IRU�WKH�

$SULO�WR�-XO\�SHULRG�KDG�EHHQ�VORZHU�WKDQ�IRU�SUHYLRXV�UHOHDVHV�EXW�LW�ZDV�WRR�VRRQ�WR�

LGHQWLI\�D�GHPDQG�WUHQG��� 

[74] .DWKU\Q� 5XVK�� D� 3ULQFLSDO�$GYLVRU� ZLWK� 0%,(� LQYROYHG� LQ� 0,4� VLQFH� LWV�

LQFHSWLRQ�� SURYLGHG� WKH� &RXUW� ZLWK� WKH� IROORZLQJ� JUDSK� WKDW� VKRZHG� XWLOLVDWLRQ� RI�

RSHUDWLRQDO�FDSDFLW\�IRU�WKH�SHULRG���0DUFK�WR����-XO\������� 

 

[75] +RZHYHU��XWLOLVDWLRQ�UDWH�GRHV�QRW�FRUUHODWH�GLUHFWO\�ZLWK�GHPDQG���(YLGHQFH�

IURP�7KHRGRUD�/LYDV��D�SROLF\�PDQDJHU�DW�0%,(��FODULILHG� WKDW� WKH�JUDSK�GRHV�QRW�

VKRZ�ZKHQ�URRPV�IRU�WUDYHO�RQ�HDFK�GD\�ZLWKLQ�WKH�SHULRG�RI�WKH�JUDSK�ZHUH�PDGH�

DYDLODEOH� WR� ERRN�� � 7KLV� LV� DOVR� QRW� FOHDU� IURP� RWKHU� HYLGHQFH� EHIRUH� WKH� &RXUW���

+RZHYHU�� LW�GRHV�VHHP�WKDW�URRPV�ZHUH�UHOHDVHG�LQ�D�JUDGXDWHG�IDVKLRQ�UDWKHU�WKDQ�

EHLQJ�PDGH�DYDLODEOH�DOO�DW�RQFH�33��$OVR�DW�WKLV�WLPH��WKH�HYLGHQFH�ILOHG�E\�*URXQGHG�

.LZLV� �GLVFXVVHG� IXUWKHU� EHORZ�� LQGLFDWHV� WKDW� XVHUV� ZHUH� KDYLQJ� GLIILFXOWLHV� ZLWK�

0,$6�34��$PRQJVW�WKRVH�GLIILFXOWLHV�ZDV�PDWFKLQJ�SODFHV�LQ�0,4�ZLWK�IOLJKWV�35 

[76] 0V� /LYDV� DOVR� H[SODLQHG� WKDW� WKH� JUDSK� GRHV� QRW� LGHQWLI\� WKH� LPSDFW� WKDW�

XQGHUWDNLQJ�DGGLWLRQDO�PDLQWHQDQFH�RQ�0,4)�KDG�RQ�FDSDFLW\�RYHU�WKLV�SHULRG���6KH�

 
33� )RU�H[DPSOH��D�EULHILQJ�IURP�0%,(�WR�WKH�0LQLVWHU�RQ����0DUFK������GLVFXVVHG�D�QHZ�V\VWHP�LQ�

ZKLFK�YRXFKHU�UHOHDVHV�RQ�0,$6�ZRXOG�EH�UHOHDVHG�IRU�WLPH�SHULRGV�XS�WR�VL[�PRQWKV�LQ�DGYDQFH�
�FRPSDUHG�ZLWK�WKH�SUHYLRXV�WKUHH�PRQWK�SHULRG��EXW�0%,(�ZRXOG�QRW�EH�UHOHDVLQJ�DOO�YRXFKHUV�
DYDLODEOH�IRU�WKH�SHULRG�RQOLQH�DW�RQFH� 

34� )RU�H[DPSOH��52�VDLG�WKDW�VKH�EHJDQ�WU\LQJ�WR�REWDLQ�D�YRXFKHU�LQ�-XQH������DQG�³ZDV�GHVSHUDWH�
WR�REWDLQ�DQ�0,4�VSRW�IRU�DQ\�WLPH�WKDW�ZDV�SRVVLEOH�DQG�SODQ�P\�OLIH�DURXQG�WKDW´���6HH�$SSHQGL[�
IRXU� 

35� )RU�H[DPSOH��6'�FUHDWHG�DQ�DFFRXQW�RQ�0,$6�LQ�-XQH��������+H�KDG�WR�FDQFHO�SODFHV�EHFDXVH�WKH\�
GLG�QRW�PDWFK�ZLWK�DYDLODEOH�IOLJKWV�IRU�WKRVH�GDWHV���,W�PD\�EH�WKDW�KH�ZDV�VHHNLQJ�D�SODFH�LQ�-XO\�
RU�$XJXVW�ZKHQ��LQ�0V 5XVK¶V�ZRUGV��WKH�RFFXSDQF\�UDWH�ZDV�³H[WUHPHO\�KLJK´� 



 

 

VDLG�WKDW�RYHU�$SULO��0D\�DQG�-XQH�������0,4�XQGHUWRRN�UHVSRQVLYH�UHPHGLDWLRQ�RI�

YHQWLODWLRQ� V\VWHPV� LQ� VRPH� IDFLOLWLHV�� DV� ZHOO� DV� DFFHOHUDWLQJ� UHJXODUO\� VFKHGXOHG�

PDLQWHQDQFH��WR�UHGXFH�PDLQWHQDQFH�LQ�ODWHU��KLJKHU�GHPDQG�SHULRGV����7KLV�XWLOLVHG�

VRPH�RI�WKH�XQXVHG�FDSDFLW\���6KH�VDLG�WKLV�ZDV�HQDEOHG�E\�WKH�UHGXFHG�GHPDQG�IRU�

URRPV� RYHU� WKLV� SHULRG�� �+RZHYHU�� LW� LV� QRW� FOHDU�ZKHQ� WKH� GHFLVLRQV� WR� DFFHOHUDWH�

PDLQWHQDQFH�ZHUH�PDGH���7KLV�PHDQV�LW�LV�DOVR�QRW�FOHDU�KRZ�PXFK�QRWLFH�WKRVH�VHHNLQJ�

WR�UHWXUQ�KDG��LQ�RUGHU�WR�PDNH�SRWHQWLDO�XVH�RI�WKH�DYDLODELOLW\�RI�SODFHV�LQ�0,4��EHIRUH�

WKH\�EHFDPH�XQDYDLODEOH�EHFDXVH�RI�PDLQWHQDQFH�ZRUN�36 

[77] 7KRVH�PDWWHUV�DVLGH�� LW� LV�IDLU� WR�VD\�WKDW� WKLV�JUDSK�SURYLGHV�VXSSRUW�IRU� WKH�

0LQLVWHU¶V�HYLGHQFH�WKDW�³WKHUH�KDYH�EHHQ�WLPHV�ZKHQ�0,4�KDV�KDG�VXUSOXV�FDSDFLW\´�

DW�OHDVW�GXULQJ�WKH�SHULRG�VKRZQ�LQ�WKH�JUDSK���+RZHYHU��WKDW�SHULRG�DSSHDUV�WR�KDYH�

EHHQ�WKH�RQO\�SHULRG�ZKHQ�WKDW�ZDV�VR�DIWHU�WKH�PRYH�IURP�WKH�DLUOLQH�TXRWD�V\VWHP�WR�

WKH�0,$6�V\VWHP��� 

[78] 7KH�GRFXPHQWV�VKRZ�WKDW�RIILFLDOV�DGYLVHG�WKH�0LQLVWHU�LQ�0D\������WKDW�RYHU�

ODWH������DQG�HDUO\������GHPDQG�IRU�0,4�SODFHV�FRQVLVWHQWO\�H[FHHGHG�VXSSO\�DQG�

IURP� -DQXDU\� WR�0DUFK� ����� WKHUH� ZHUH� IUHTXHQWO\� QR� URRPV� DYDLODEOH� LQ�0,$6���

2IILFLDOV� IXUWKHU� DGYLVHG� WKDW� D�QHZ� WUHQG�RI� IDOOLQJ�GHPDQG�KDG�HPHUJHG�RYHU� WKH�

VHFRQG�TXDUWHU�RI�������GULYHQ�E\�WKH�VWDUW�RI�4)7�ZLWK�$XVWUDOLD��VWDEOH�LPPLJUDWLRQ�

IORZV�DQG�D�JHQHUDO�UHGXFWLRQ�LQ�ERRNLQJ�GHPDQG���,W�ZDV�GXULQJ�WKLV�WLPH�SHULRG�WKDW�

WKH�0LQLVWHU�VDLG�DW�D�SUHVV�FRQIHUHQFH��UHIHUUHG�WR�EHORZ��WKDW�QRZ�ZRXOG�EH�D�JRRG�

RSSRUWXQLW\�IRU�WKRVH�ZKR�ZDQW�WR�FRPH�EDFN�WR�1HZ�=HDODQG�WR�GR�VR� 

[79] 7KLV� SRVLWLRQ�ZDV�� KRZHYHU�� VKRUW�OLYHG�� �$OPRVW� IURP� WKH� RXWVHW�� WKH�4)7�

DUUDQJHPHQW� ZDV� EHVHW� ZLWK� SUREOHPV�� � 7KHUH� ZHUH� ILYH� FRPPXQLW\� LQFXUVLRQV� LQ�

$XVWUDOLD�GXULQJ�WKH�SHULRG�4)7�ZDV�LQ�SODFH���1RW�RQO\�ZDV�WKDW�D�VLJQLILFDQW�GUDLQ�

RQ� WKH� RYHUDOO�&29,'���� UHVSRQVH� �SDUWLFXODUO\� IRU� WKH� 3XEOLF�+HDOWK� WHDP� DW� WKH�

0LQLVWU\� RI� +HDOWK��� ZKHQ� 4)7� ZDV� SDXVHG� WKHUH� ZHUH� ODUJH� QXPEHUV� RI�

1HZ =HDODQGHUV�LQ�$XVWUDOLD�QHHGLQJ�WR�JHW�EDFN�WR�1HZ�=HDODQG�ZKR�QR�ORQJHU�KDG�

YRXFKHUV�IRU�0,4�WR�GR�VR�� 

 
36� 6RPH� PDLQWHQDQFH� ZDV� LGHQWLILHG� DV� QHFHVVDU\� VKRUWO\� EHIRUH� 4)7� FRPPHQFHG�� �$Q� 0%,(�

EULHILQJ�RQ����$SULO������DGYLVHG�WKH�0LQLVWHU�WKDW�LQ�³UHFHQW�GD\V´�ULVNV�DW�WZR�$XFNODQG�IDFLOLWLHV�
PHDQW�WKDW�QHZ�UHWXUQHHV�ZRXOG�QRW�EH�SODFHG�LQ�WKHP�XQWLO�WKH�LVVXHV�KDG�EHHQ�UHVROYHG���7KLV�
ZRXOG�KDYH�³LPSOLFDWLRQV�RQ�KRZ�PDQ\�QHZ�ERRNLQJV�ZH�FDQ�DFFRPPRGDWH�RQ�0,$6´� 



 

 

[80] 7KLV�SHULRG�FRLQFLGHG�ZLWK�SXEOLF�FULWLFLVP�RI�WKH�0,$6�V\VWHP���)RU�H[DPSOH��

D�51=�DUWLFOH�RQ���-XO\������UHSRUWHG�WKDW�WHFK�VDYY\�1HZ�=HDODQGHUV�ZHUH�ORFNLQJ�

RWKHUV� RXW� RI� 0,4� VSRWV� E\� XVLQJ� FRPSXWHU� FRGHV�� URRPV� ZHUH� GLVDSSHDULQJ� LQ�

VHFRQGV��GDWHV�ZHUH�UHOHDVHG�UDQGRPO\�DW�DQ\�WLPH�RI�WKH�GD\�RU�QLJKW�DQG�WKHUH�ZDV�

QR�TXHXH��VRPH�SHRSOH�ZHUH�SD\LQJ�IUHHODQFH�FRPSXWHU�SURJUDPPHUV�WR�PRQLWRU�WKH�

VLWH� IRU� WKHP� DPRQJVW� RWKHU� WKLQJV�� DQG� SHRSOH� ZHUH� VD\LQJ� WKDW� LW� ZDV� FORVH� WR�

LPSRVVLEOH�WR�JHW�KRPH� 

[81] 7KH�GLIILFXOW\�LQ�VHFXULQJ�YRXFKHUV�LQ�0,4�LQFUHDVHG�ZLWK�D�GHFLVLRQ�WR�DUUDQJH�

PDQDJHG� UHWXUQ� IOLJKWV� IURP�16:��ZKLFK�ZDV� LQ� ORFNGRZQ�EHFDXVH�RI�FRPPXQLW\�

FDVHV�RI�'HOWD���2IILFLDOV�DGYLVHG�WKH�0LQLVWHU�RQ����-XO\������WKDW�WKHVH�ZHUH�WR�EHJLQ�

RQ����-XO\��������0%,(�DGYLVHG�WKDW�������0,4�URRPV�FRXOG�EH�PDGH�DYDLODEOH�IRU�

WKHVH�IOLJKWV���7ZR�KXQGUHG�RI�WKHVH�ZRXOG�EH�PDQXDOO\�DOORFDWHG�XQGHU�DQ�XUJHQW�RU�

H[FHSWLRQDO�TXRWD�DQG�WKH�EDODQFH�ZRXOG�EH�DYDLODEOH�WKURXJK�ERRNLQJ�GLUHFWO\�ZLWK�

WKH�DLUOLQH�� �7KHVH� URRPV�ZRXOG� FRPH� IURP����� URRPV� WKDW�KDG�EHHQ� VHW� DVLGH� IRU�

FRQWLQJHQFLHV��LQFOXGLQJ�D�4)7�FRQWLQJHQF\��DQG�FRKRUWLQJ�XQGHUXWLOLVDWLRQ��� 

[82] 2IILFLDOV¶� DGYLFH� DW� WKLV� WLPH� LQFOXGHG� WKDW� WKHVH�PDQDJHG� IOLJKWV�ZRXOG� EH�

RFFXUULQJ�ZKHQ�WKHUH�ZDV�³QR�DYDLODELOLW\´�RQ�0,$6�� �7KH�UHPDLQLQJ�YRXFKHUV�IRU�

$XJXVW�� QXPEHULQJ� DURXQG� ����� WKDW� ZHUH� GXH� WR� EH� UHOHDVHG� RQ�0,$6�ZRXOG� EH�

ZLWKKHOG�WR�UHPDLQ�ZLWKLQ�VDIH�RSHUDWLQJ�SDUDPHWHUV�DQG�WR�UHEXLOG�WKH�FRQWLQJHQF\�

URRPV��� 

[83] 7KH�FRPSHWLWLRQ�IRU�SODFHV�RQ�0,$6�DW� WKLV� WLPH�ZDV�GLVFXVVHG�LQ�D� IXUWKHU�

EULHILQJ�WR�WKH�0LQLVWHU�RQ����-XO\�DV�IROORZV� 

0,4� LV� H[SHULHQFLQJ� LQFUHDVHG� GHPDQG� SUHVVXUH� IRU� VSDFHV� LQ� 0,4��
SDUWLFXODUO\� RQ� 0,$6�� �:KLOH� WKHUH� ZDV� VLJQLILFDQW� DYDLODELOLW\� RI� 0,$6�
YRXFKHUV�IROORZLQJ�WKH�LQWURGXFWLRQ�RI�4)7�WKURXJK�XQWLO�0D\�������0,4�KDV�
EHHQ� UXQQLQJ� DW� IXOO� FDSDFLW\� VLQFH� HDUO\� -XO\� ������ DQG� QR� YRXFKHUV� DUH�
FXUUHQWO\�DYDLODEOH�RQOLQH���:KHQ�YRXFKHUV�DUH�UHOHDVHG��WKH\�DUH�EHLQJ�UDSLGO\�
ERRNHG�±�������UHOHDVHG�RQ�� -XO\�ZHUH�IXOO\�ERRNHG�ZLWKLQ���KRXUV���:KLOH�
WKHUH�PD\�FRQWLQXH�WR�EH�VHDVRQDO�OXOOV��ZH�H[SHFW�WKDW�GHPDQG�ZLOO�RXWVWULS�
VXSSO\�IRU�PXFK�RI�WKH�FRPLQJ�\HDU��SDUWLFXODUO\�DURXQG�1RYHPEHU�±�-DQXDU\� 

[84] 7KH�EULHILQJ�DOVR�DGYLVHG�WKDW�WKHUH�ZRXOG�EH�IXUWKHU�³GRZQZDUG�SUHVVXUH�RQ�

VXSSO\´�RYHU�WKH�QH[W�VL[�PRQWKV�GXH�WR�ZRUN�RQ�VWUHQJWKHQLQJ�WKH�YHQWLODWLRQ�V\VWHP���

$�IHZ�GD\V�ODWHU��RQ����-XO\�������RIILFLDOV�ZHUH�SURSRVLQJ�³ULQJ�IHQFLQJ´�RI�URRPV�



 

 

LQ�0,$6�WR�JLYH�1HZ�=HDODQGHUV�SULRULW\�DFFHVV�WR�0,4�DKHDG�RI�WKH�VXPPHU�SHULRG�

ZKHQ�GHPDQG�ZDV�DJDLQ�OLNHO\�WR�SHDN� 

[85] 7KH�VWUDLQ�RQ�0,4�SODFHV�FRQWLQXHG�IRU�WKH�UHVW�RI�-XO\�DQG�$XJXVW��������7KH�

������ DOORFDWHG� SODFHV� IRU� 16:� UHWXUQHHV� KDG� EHHQ� LQVXIILFLHQW�� � 2IILFLDOV� ZHUH�

HVSHFLDOO\�FRQFHUQHG�WKDW�WKH�GHPDQG�IURP�1HZ =HDODQGHUV�LQ�$XVWUDOLD�IRU�WKH�XUJHQW�

RU�H[FHSWLRQDO�TXRWD�KDG�EHHQ�ILOOHG�DQG�WKHUH�ZHUH�SHRSOH�ZKRVH�DSSOLFDWLRQV�KDG�RU�

ZRXOG�PHHW�WKDW�TXRWD¶V�FULWHULD�ZKR�KDG�EHHQ�XQDEOH�WR�REWDLQ�D�SODFH���2Q����-XO\�

����� RIILFLDOV� SURSRVHG� DOORFDWLQJ� PRUH� 0,4� URRPV� IRU� WKHP� �WKH� RSWLRQV� EHLQJ�

��� URRPV�IURP����-XO\�RU�����URRPV�IURP���$XJXVW���� 

[86] 7KH�XSVKRW�ZDV�WKDW�EHWZHHQ����-XO\�DQG���$XJXVW�������������0,4�URRPV�

ZHUH� PDGH� DYDLODEOH� WR� VXSSRUW� DERXW� ������ SHRSOH� WR� UHWXUQ� IURP� 16:� DQG� QR�

YRXFKHUV�KDG�EHHQ�UHOHDVHG�RQ�0,$6�IRU�RWKHUV�VLQFH���-XO\� 

[87] 'XULQJ� WKLV�SHULRG��RQ��� -XO\������� D�PHPEHU�RI�*URXQGHG�.LZLV�PDGH�D�

FRPSODLQW� WR� WKH� +XPDQ� 5LJKWV� &RPPLVVLRQ� WKDW� WKH� 0,$6� YRXFKHU� V\VWHP�

GLVFULPLQDWHG�DJDLQVW�SHRSOH�ZLWK�GLVDELOLWLHV�EHFDXVH�WKH�V\VWHP�UHOLHG�RQ�EHLQJ�WKH�

IDVWHVW�SHUVRQ� WR� LQWHUDFW�ZLWK� LW�� �2Q��� -XO\������0V %LUW�� WKH�FKDLU�RI�*URXQGHG�

.LZLV��RSHQHG�KHU�SHWLWLRQ���7KH�SHWLWLRQ�UHTXHVW�ZDV�DV�IROORZV� 

7KDW� WKH�+RXVH�RI�5HSUHVHQWDWLYHV�XUJH� WKH�JRYHUQPHQW� WR� FKDQJH�0,4� WR�
FUHDWH� DQ� HTXLWDEOH� ERRNLQJ� V\VWHP�� LQFUHDVH� FDSDFLW\�� DQG� FRQVLGHU�
DOWHUQDWLYHV�WR��� GD\�0,4�UHTXLUHPHQW�IRU�YDFFLQDWHG�UHWXUQHHV��WR�HQDEOH�DOO�
.LZLV�WR�UHWXUQ��FRQVLVWHQW�ZLWK�WKH�%LOO�RI�5LJKWV�$FW� 

[88] 7KH�VWDWHG�UHDVRQ�IRU�WKH�SHWLWLRQ�ZDV�WKDW�³.LZLV�DEURDG�IHHO�WKH\�KDYH�EHHQ�

DEDQGRQHG�DQG�EHOLHYH�WKH�0,4�V\VWHP�LV�EURNHQ��RIWHQ�IXOO\�ERRNHG�IRU�PRQWKV�ZLWK�

H[WUHPHO\�OLPLWHG�VSRWV�WDNHQ�LQ�VHFRQGV´�37�� 

[89] $�IXUWKHU�0%,(�EULHILQJ�WR�WKH�0LQLVWHU��RQ����$XJXVW�������DGYLVHG�WKDW�DERXW�

����YRXFKHUV�WKDW�ZHUH�QRW�QHHGHG�IRU�16:�ZHUH�UHOHDVHG�RQ�0,$6�LQ�VPDOO�EDWFKHV�

LQ� $XJXVW� EXW� ZHUH� DOO� ³VQDSSHG� XS´� ZLWKLQ� ILYH� PLQXWHV� RI� UHOHDVH�� � 2IILFLDOV�

FRQVLGHUHG�WKDW�WKLV�LQGLFDWHG�WKDW�DQ\�IXUWKHU�YRXFKHU�UHOHDVHV�ZRXOG�EH�LQ�VLPLODUO\�

 
37� 7KH�SHWLWLRQ�KDG�D�FORVLQJ�GDWH�RI��� 6HSWHPEHU��������,W�UHFHLYHG��������VLJQDWXUHV� 



 

 

KLJK�GHPDQG���2IILFLDOV�DGYLVHG�WKDW�WKH�GHPDQG�RQ�WKH�0,$6�ZHEVLWH�FRQWLQXHG�WR�

LQFUHDVH�DV�GLG�FRPSODLQWV�DERXW�D�ODFN�RI�YRXFKHU�DYDLODELOLW\��� 

[90] 7KH�EULHILQJ�SURYLGHG�WKH�IROORZLQJ�WDEOH�VKRZLQJ�WKH�LQFUHDVH�LQ�DFWLYLW\�RQ�

WKH�0,$6�ZHEVLWH�IURP�0D\������WR��� $XJXVW������ 

7LPHIUDPH 1XPEHU�RI�XQLTXH�XVHUV�SHU�GD\��DYHUDJH�RYHU�WLPHIUDPH� 

��±���0D\� ����� 

��±���-XQH� ����� 

��±���-XO\ ������ 

���-XO\�±���$XJXVW ������ 

��±����$XJXVW ������ 

[91] 7KH�EULHILQJ�DOVR�DGYLVHG�WKDW�FRPSOH[�FDVHV�ZHUH�HPHUJLQJ�DFURVV�DOO�VWDWHV�

LQ�$XVWUDOLD�� �7KHVH� FRYHUHG� SHRSOH�ZKR�ZHUH� QRW� HOLJLEOH� IRU� WKH�PDQDJHG� UHWXUQ�

IOLJKWV�EHFDXVH�WKH\�ZHUH�UHVLGHQW�LQ�$XVWUDOLD��WKRVH�ZKR�WUDYHOOHG�DIWHU�WKH�SDXVH�RQ�

4)7�ZDV�DQQRXQFHG�RQ��� -XQH������EXW�ZKR�QRZ�QHHGHG�WR�UHWXUQ�KRPH��DQG�RWKHUV�

ZKR�KDG�VXGGHQ�HYHQWV��VXFK�DV�WKH�GHDWK�RI�D�UHODWLYH�RU�D�PHGLFDO�GLDJQRVLV���7KHUH�

ZHUH� DOVR� WKRVH� ZKR� KDG� EHHQ� PDNLQJ� DUUDQJHPHQWV� IRU� D� SODQQHG� UHORFDWLRQ� WR�

1HZ =HDODQG� WKLQNLQJ� WKDW� WKH� ORFNGRZQV�ZRXOG� HQG�TXLFNO\�DQG�ZHUH�QRZ�VWXFN���

3HRSOH�ZHUH�EHLQJ�UHIHUUHG�WR�0)$7�DQG�LW�KDG�QRWLFHG�WKDW�FDOOHUV�ZLWK�FRPSDVVLRQDWH�

JURXQGV�IRU�UHWXUQ�ZHUH�EHFRPLQJ�LQFUHDVLQJO\�DQJU\�DQG�GHVSHUDWH�EHFDXVH�WKHUH�ZDV�

QR�ZD\�KRPH�IRU�WKHP�DW�SUHVHQW� 

[92] )RU�WKRVH�VWXFN�LQ�$XVWUDOLD�DQG�ZDQWLQJ�WR�UHWXUQ��WKH�SODQ�ZDV�WR�UHTXLUH�WKHP�

WR�DFFHVV�DQG�VHFXUH�D�YRXFKHU�LQ�0,$6��WKH�VDPH�DV�DQ\�WUDYHOOHU�IURP�DQ\�RWKHU�SDUW�

RI�WKH�ZRUOG���,W�ZDV�UHFRJQLVHG�WKDW�WKLV�ZRXOG�LQFUHDVH�GHPDQG�IRU�0,4�VSDFHV�LQ�D�

SHULRG�ZKHUH�0%,(�ZDV�H[SHULHQFLQJ�³YHU\�KLJK�GHPDQG�IURP�WKH�UHVW�RI�WKH�ZRUOG´���

3ULRU� WR� 4)7�� WUDYHO� IURP�$XVWUDOLD� PDGH� XS� DSSUR[LPDWHO\� �� SHU� FHQW� RI�0,$6�

ERRNLQJV���0%,(�H[SHFWHG�WKLV�GHPDQG�WR�EH�VLPLODU�LI�WKH�VXVSHQVLRQ�RI�4)7�ZDV�

H[WHQGHG�EH\RQG�WKH�HQG�RI�6HSWHPEHU� 

[93] +RZHYHU��WR�SURYLGH�WKRVH�VHHNLQJ�WR�UHWXUQ�IURP�$XVWUDOLD�D�EHWWHU�SURVSHFW�RI�

VHFXULQJ�0,$6� YRXFKHUV� IRU� 6HSWHPEHU�� RIILFLDOV� SURSRVHG� WR� UHOHDVH� VRPH� RI� WKH�



 

 

YRXFKHUV�RQ�GDWHV�WKDW�FRLQFLGHG�ZLWK�IOLJKWV�IURP�$XVWUDOLD�WR�1HZ�=HDODQG�38��7KH�

YRXFKHUV�ZRXOG�EH�UHOHDVHG�IRU�6HSWHPEHU�RYHU�VHYHUDO�GD\V�GXULQJ�PLG�WR�ODWH�$XJXVW���

9RXFKHUV�ZRXOG� DOVR�EH� UHOHDVHG� IRU�2FWREHU�� �:RUN�ZDV�XQGHUZD\�RQ� D� WHFKQLFDO�

VROXWLRQ��D�YLUWXDO�³OREE\´�RU�³ZDLWLQJ�URRP´��WR�PDQDJH�OHYHOV�RI�³H[WUHPH´�GHPDQG�

RQ�WKH�VLWH���+RZHYHU��WKLV�VROXWLRQ�ZDV�QRW�H[SHFWHG�WR�EH�UHDG\�WR�EH�GHSOR\HG�XQWLO�

HDUO\�6HSWHPEHU���$V�D�UHVXOW��RIILFLDOV�VDLG�³WKHUH�PD\�EH�SRLQWV�GXULQJ�WKLV�YRXFKHU�

UHOHDVH�ZKHUH�WKH�ZHEVLWH�LV�XQDEOH�WR�PDQDJH�GHPDQG´��� 

[94] 2Q����DQG����$XJXVW������*URXQGHG�.LZLV�ZURWH�WR�WKH�3ULPH�0LQLVWHU�DERXW�

WKH�G\VIXQFWLRQ�RI�WKH�0,4�V\VWHP��WKH�IODZV�LQ�WKH�HPHUJHQF\�DOORFDWLRQ�V\VWHP�DQG�

WKH� ODFN� RI� FRQFHUQ� E\� WKH� *RYHUQPHQW� IRU� LWV� FLWL]HQV� RYHUVHDV� WKDW� WKLV� V\VWHP�

FRQYH\HG�� �$�51=�DUWLFOH�RQ����$XJXVW������UDLVHG�FRQFHUQV�DERXW� WKH�V\VWHP�DQG�

TXHVWLRQV�DURXQG�KRZ�JURXS�DOORFDWLRQV�IRU�VSRUWV�WHDPV�ZHUH�EHLQJ�PDGH���*URXQGHG�

.LZLV�KDG�EHJXQ�PDNLQJ�2,$�UHTXHVWV���,Q�UHVSRQVH�WR�RQH�RI�WKRVH�UHTXHVWV��0%,(�

VDLG�WKH�FXUUHQW�VLWXDWLRQ�ZDV�DQ�LVVXH�RI�GHPDQG�YHUVXV�VXSSO\�DQG�LQ�SHULRGV�RI�KLJK�

GHPDQG�PDQ\�SHRSOH�ZRXOG�PLVV�RXW�UHJDUGOHVV�RI�WKH�V\VWHP�XVHG� 

[95] 2Q� ���$XJXVW� ����� 0%,(� SURSRVHG� FKDQJHV� WR� WKH� HPHUJHQF\� DOORFDWLRQ�

FULWHULD�WKDW�LQFOXGHG�D�QHZ�FDWHJRU\�IRU�SHRSOH�ZKR�KDG�VXIIHUHG�WKH�EHUHDYHPHQW�RI�

D�FORVH�IDPLO\�PHPEHU�DQG�QHHGHG�WR�WUDYHO�WR�EH�ZLWK�WKHLU�IDPLO\�RU�DVVLVW�ZLWK�WKH�

PDQDJHPHQW�RI�WKH�GHFHDVHG¶V�DIIDLUV��RU�QHHGHG�WR�WUDYHO�WR�DFFRPSDQ\�WKH�ERG\�RI�

WKH�GHFHDVHG�EDFN� WR�1HZ =HDODQG�� � ,W�ZDV� DQWLFLSDWHG� WKDW� WKLV� FRXOG�EH�PDQDJHG�

ZLWKLQ�WKH�WKHQ�FXUUHQW�����URRPV�VHW�DVLGH�IRU�HPHUJHQF\�DOORFDWLRQV���7KH�0LQLVWHU�

DVNHG�IRU�WKLV�WR�EH�LPSOHPHQWHG�HDUOLHU�WKDQ�2FWREHU�LI�SRVVLEOH� 

[96] 2Q����$XJXVW������0%,(�EULHIHG�WKH�0LQLVWHU�RQ�D�YLUWXDO�OREE\�SLORW�IRU�WKH�

0,$6�ZHEVLWH���2IILFLDOV�VDLG�WKDW�³DV�D�UHVXOW�RI�«�H[FHVV�GHPDQG��WKH�FXUUHQW�0,$6�

ZHEVLWH� PRGHO� LV� QR� ORQJHU� ILW�IRU�SXUSRVH�� DQG� UHTXLUHV� FKDQJHV� WR� HQDEOH� LW� WR�

HIIHFWLYHO\�PDQDJH�WKH�IORZ�RI�XVHUV�DW�SHDN�WLPHV´���7KH�SLORW�ZDV�WR�EH�IRU�WKH�QH[W�

ODUJH�UHOHDVH�RI�0,4�URRPV���2IILFLDOV�SURSRVHG�WKDW�ULQJ�IHQFLQJ�LQ�0,$6�WR�HQVXUH�

1HZ =HDODQGHUV�KDG�SULRULW\�DFFHVV�WR�D�PDMRULW\�RI�0,4�URRPV��SUHYLRXVO\�DJUHHG�WR��

 
38� 7KH�%25$�LPSOLFDWLRQV�RI�WKLV�ZHUH�FRQVLGHUHG���,�KDYH�QRW�VHW�RXW�WKH�UHDVRQ�ZK\�WKLV�DSSURDFK�

ZDV�YLHZHG�DV�MXVWLILHG�LQ�FDVH�LW�ZDV�LQWHQGHG�WR�FODLP�SULYLOHJH�RYHU�WKLV�DGYLFH�DV�LW�KDV�EHHQ�
HOVHZKHUH� 



 

 

EH�GHIHUUHG�XQWLO�VRPHWLPH�LQ�6HSWHPEHU���7KLV�ZDV�WR�HQVXUH�FOHDU�FRPPXQLFDWLRQ�WR�

WKH�SXEOLF�RQ�WKH�YLUWXDO�OREE\� 

[97] 7KH�0LQLVWHU�KDG�GLUHFWHG�RIILFLDOV� WR�SURYLGH�DGYLFH�RQ�DOWHUQDWLYH�ZD\V�RI�

PDQDJLQJ�0,4�DOORFDWLRQV�RYHU�WKH�KLJK�GHPDQG�VXPPHU�SHULRG��LQFOXGLQJ�DQ�RSWLRQ�

WR�SULRULWLVH�1HZ =HDODQGHUV�ZKR�KDG�EHHQ�RYHUVHDV�IRU�DQ�H[WHQGHG�SHULRG���0%,(�

SURYLGHG�DGYLFH�RQ�WKLV�RQ����$XJXVW������ZLWK�WKUHH�RSWLRQV��WKH�ILUVW�WZR�RI�ZKLFK�

WKH�0LQLVWHU�LQGLFDWHG�KH�ZRXOG�OLNH�RIILFLDOV�WR�SURJUHVV�� 

(a) ([SDQGLQJ� WKH� HPHUJHQF\� DOORFDWLRQ� FULWHULD� VR� WKDW�1HZ =HDODQGHUV�

ZKR�OHIW�1HZ =HDODQG�SULRU�WR��� 0DUFK������FRXOG�EH�HOLJLEOH�LI�WKH\�

FRXOG�GHPRQVWUDWH�WKH\�ZHUH�ZLWKLQ�WKUHH�PRQWKV�RI�WKHLU�YLVD�HQGLQJ���

0%,(�ZRXOG�PRQLWRU�ZKHWKHU�WKH�FXUUHQW�DOORFDWLRQ�RI���� URRPV�SHU�

IRUWQLJKW� UHPDLQHG� DGHTXDWH� WR� PHHW� GHPDQG� LI� WKLV� FULWHULD� ZDV�

DGRSWHG�39 

(b) $�ZHE�EDVHG�DOORFDWLRQ�V\VWHP�IRU�FLWL]HQV�RU�SHUPDQHQW�UHVLGHQWV�ZKR�

ODVW� OHIW� 1HZ =HDODQG� SULRU� WR� �� 0DUFK� ������ 7KLV� ZRXOG� UHTXLUH�

KLULQJ� DGGLWLRQDO� VWDII� DV� WKH� 0,$6� GHYHORSPHQW� WHDP� ZDV� XQGHU�

VLJQLILFDQW�SUHVVXUH��EXW�DSSOLFDWLRQV�FRXOG�RSHQ�LQ�1RYHPEHU������IRU�

WUDYHO�LQ�'HFHPEHU�WR�)HEUXDU\� 

(c) 0DQXDOO\�SULRULWLVLQJ�DOO�ERRNLQJV�� �7KLV�ZDV�QRW�UHFRPPHQGHG�DV� LW�

ZRXOG�EH�YHU\�UHVRXUFH�LQWHQVLYH�DQG�UHTXLUH�D�KLJK�OHYHO�RI�VXEMHFWLYH�

MXGJHPHQW� 

[98] ,Q�SURYLGLQJ�WKLV�DGYLFH��RIILFLDOV�DFNQRZOHGJHG�WKDW�GHPDQG�IRU�YRXFKHUV�ZDV�

³VLJQLILFDQWO\� H[FHHGLQJ� VXSSO\´�� DQG� HYHQ� KLJKHU� GHPDQG�ZDV� H[SHFWHG� RYHU� WKH�

XSFRPLQJ�1RYHPEHU±)HEUXDU\�SHULRG��DORQJ�ZLWK�SRWHQWLDO�VXSSO\�SUHVVXUHV�IURP�WKH�

YHQWLODWLRQ�UHYLHZ�ZRUN�SURJUDPPH���,Q�UHVSRQVH�WR�WKHVH�SUHVVXUHV��LQ�DGGLWLRQ�WR�WKH�

QHZ�YLUWXDO�OREE\�SURFHVV�DQG�WKH�UHFHQW�HPHUJHQF\�DOORFDWLRQ�FULWHULD�FKDQJH��0%,(�

 
39� 7KH� ���� URRP� DOORFDWLRQ� FRQWUDVWV�ZLWK� RWKHU� DGYLFH� WKDW� WKHUH�ZHUH� ���� URRPV� VHW� DVLGH� IRU�

HPHUJHQF\�DOORFDWLRQ�DW�WKLV�WLPH� 



 

 

ZDV� UHYLHZLQJ� WKH� WLPH�VHQVLWLYH� WUDYHO�DOORFDWLRQ� WR�PDNH�VXUH� LW� UHPDLQHG� ILW�IRU�

SXUSRVH�DQG�WKH�QH[W�JURXS�DOORFDWLRQV�ZRXOG�QRW�EH�PDGH�XQWLO�$SULO�WR�$XJXVW�������� 

[99] 2Q�WKH�VDPH�GD\�����$XJXVW�������0%,(�SURYLGHG�DQ�XUJHQW�EULHILQJ�WR�WKH�

0LQLVWHU� VWDWLQJ� LW� ZDV� QHFHVVDU\� WKDW� D� FXUUHQW� 0,4)� EH� GHVLJQDWHG� DV� D� VHFRQG�

TXDUDQWLQH�IDFLOLW\�DV�D�UHVXOW�RI�'HOWD�FRPPXQLW\�RXWEUHDN�LQ�$XFNODQG���7KH�EULHILQJ�

DGYLVHG� WKDW�0,4�ZDV�H[SHULHQFLQJ�³H[WUHPH�SUHVVXUHV�DFURVV� WKH�QHWZRUN´�GXH� WR�

DFFRPPRGDWLQJ� WKH�ILQDO� WUDQFKH�RI�16:�PDQDJHG�UHWXUQV�� WKH�FXUUHQW�FRPPXQLW\�

RXWEUHDN�� WKH�IRUHFDVW� LQWDNH�RI�SHRSOH�IURP�$IJKDQLVWDQ�DUULYLQJ�VRRQHU�DQG�EHLQJ�

ODUJHU�WKDQ�H[SHFWHG��DQG�WKH�SRWHQWLDO�IORZ�RQ�ZRUNIRUFH�LPSDFWV�RI�0,4�VWDII�WHVWLQJ�

SRVLWLYH�� �7KH� EULHILQJ� DGYLVHG� WKDW�0,4�KDG� ³DOPRVW� QR� DELOLW\� WR� UHVSRQG� WR� DQ\�

IXUWKHU�FRQFXUUHQW�HYHQWV´��� 

[100] 7KH� EULHILQJ� DGYLVHG� WKDW� VWHSV� ZHUH� EHLQJ� WDNLQJ� WR� WU\� DQG� FRQVHUYH�

TXDUDQWLQH�VSDFH�DQG�IUHH�XS�0,4�FDSDFLW\���7KHVH�VWHSV�LQFOXGHG�QRW�UHOHDVLQJ�DQ\�

YRXFKHUV�IURP���±���$XJXVW�ZKLOH�0%,(�ZRUNHG�WR�VWDELOLVH�WKH�QHWZRUN��ZRUNLQJ�

ZLWK� LQGXVWU\� WR� DJUHH� WR� GHIHU� D� FRKRUW� RI� ZRUNHUV� IURP� 9DQXDWX� VFKHGXOHG� IRU�

�� $XJXVW� �IUHHLQJ�XS���� URRPV�� DQG�SRWHQWLDOO\� WKH�QH[W� FRKRUW�RI�ZRUNHUV� IURP�

6DPRD� VFKHGXOHG� IRU� �� 6HSWHPEHU�� GHIHUULQJ� WKH� ILUVW� SODQQHG� UHG� IOLJKW� IURP�

$XVWUDOLD� VFKHGXOHG� IRU� � 6HSWHPEHU� WR� �� 6HSWHPEHU�� DQG� GHIHUULQJ� YHQWLODWLRQ�

UHPHGLDO�ZRUN�XQWLO�PLG�6HSWHPEHU�40 

[101] 'HVSLWH�WKHVH�VWHSV��RIILFLDOV�DGYLVHG�WKH�0LQLVWHU�WKDW�KH�ZRXOG�OLNHO\�KDYH�WR�

PDNH� ³VLJQLILFDQW� GHFLVLRQV� RQ� RSWLRQV� IRU�PDQDJLQJ� WKH� VHYHUH� GHPDQG� IRU�0,4�

FDSDFLW\�RYHU�WKH�FRPLQJ�IRUWQLJKW´���7KHVH�RSWLRQV�FRXOG�LQYROYH�FDQFHOOLQJ�YRXFKHUV��

QRW� UHOHDVLQJ�DQ\�PRUH�YRXFKHUV� IRU�6HSWHPEHU��FKDQJLQJ� WKH�FRPPXQLW\�RXWEUHDN�

VHWWLQJV�VR�WKDW�RQO\�DFXWH�FDVHV�ZHQW�LQWR�0,4��DQG�VXVSHQGLQJ�FRKRUWLQJ� 

[102] 7KH�SUHVVXUH�RQ�0,4�SODFHV�OHG�WR�IXUWKHU�ZRUN�RQ�ZKHWKHU�DGGLWLRQDO�0,4�

IDFLOLWLHV�FRXOG�EH�FRPPLVVLRQHG���7KH�DGYLFH�ZDV�UHFHLYHG�RQ����$XJXVW��������2Q�

���$XJXVW������WKH�0LQLVWHU�DJUHHG�WR�SURJUHVVLQJ�DQ�DGGLWLRQDO�&KULVWFKXUFK�IDFLOLW\�

LPPHGLDWHO\� �WR�³JR� OLYH´�ZLWK� WKLV� LQ�PLG�1RYHPEHU��� �+H�DOVR�GLUHFWHG�0%,(� WR�

 
40� *UHHQ�IOLJKWV�GLG�QRW�UHTXLUH�0,4���5HG�IOLJKWV�ZHUH�IRU�IOLJKWV�IURP�16:�ZKHUH�WKH�VLWXDWLRQ�ZDV�

GHWHULRUDWLQJ���0,4�ZDV�UHTXLUHG�IRU�WKRVH�DUULYDOV� 



 

 

SURJUHVV�ZRUN�RQ�D�5RWRUXD�SURSRVDO��ZKLFK�0%,(�KDG�UHFRPPHQGHG�DJDLQVW�DQG��

IROORZLQJ�WKH�IXUWKHU�ZRUN��FRQWLQXHG�WR�UHFRPPHQG�DJDLQVW�� 

[103] %\����$XJXVW������WKHUH�FRQWLQXHG�WR�EH�D�SDXVH�RQ�WKH�DYDLODELOLW\�RI�YRXFKHUV�

RQ�0,$6���0V %LUW�ZURWH�D�OHWWHU�FRPSODLQLQJ�DERXW�WKLV�SDXVH�DQG�FRQWHQGLQJ�WKDW�LW�

ZDV�D�OLPLWDWLRQ�RI�KHU�ULJKW�WR�UHWXUQ�WR�1HZ =HDODQG���6KH�QRWHG�WKDW�D� WHPSRUDU\�

SDXVH�KDG�EHHQ�DQQRXQFHG�E\�0%,(�RQ��� $XJXVW�EHFDXVH�RI�WKH�FXUUHQW�FRPPXQLW\�

RXWEUHDN���7KLV�ZDV�WR�EH�³IRU�D�IHZ�GD\V´�EXW�HLJKW�GD\V�ODWHU�0,$6�ZDV�VWLOO�RQ�SDXVH�

ZLWK�QR�FRQILUPHG�GDWH�IRU�ZKHQ�LW�ZRXOG�UHRSHQ���7KH�LQLWLDO�UHSO\�IURP�0%,(�ZDV�

WKDW� WKH�RXWEUHDN�ZDV�D�FRQVWDQWO\�HYROYLQJ�VLWXDWLRQ�DQG� WKDW� WKRVH�ZKR�QHHGHG� WR�

WUDYHO�XUJHQWO\�FRXOG�VWLOO�DSSO\�IRU�DQ�HPHUJHQF\�DOORFDWLRQ��� 

7KH�5HOHYDQW�3HULRG��WKH�YLUWXDO�OREE\� 

[104] 2Q� � 6HSWHPEHU� �����0%,(� SURYLGHG� DQ� XSGDWH� DGYLVLQJ� WKDW�� GXH� WR� WKH�

FRPPXQLW\�RXWEUHDN��WKH�*RYHUQPHQW�KDG�GHFLGHG�WR�H[WHQG�WKH�SDXVH�RQ�WKH�UHOHDVH�

RI�URRPV�RQ�0,$6�³IRU�WKH�LPPHGLDWH�IXWXUH´���2Q�WKH�VDPH�GD\�TXHVWLRQV�ZHUH�UDLVHG�

LQ�WKH�+RXVH�DERXW�WKH�SRVLWLRQ�RI�*URXQGHG�.LZLV� 

[105] %\� ��� 6HSWHPEHU� ����� WKH� SODQ� ZDV� WR� UHOHDVH� 0,4� URRPV� RQOLQH� RQ�

�� 6HSWHPEHU��������7KLV�ZDV�GLVFXVVHG�LQ�DQ�0%,(�EULHILQJ�WR�WKH�0LQLVWHU�WKDW�QRWHG�

WKDW�WKH�ODVW�PDMRU�UHOHDVH�RI�URRPV�RQ�0,$6�ZDV�RQ���-XO\�������DOWKRXJK�HPHUJHQF\�

DOORFDWLRQV�IRU�XUJHQW�WUDYHO�KDG�UHPDLQHG�RSHQ���2IILFLDOV�VDLG�WKLV�KDG�EHHQ�QHFHVVDU\�

WR�HQDEOH�D�UHVSRQVH�WR�³D�VHULHV�RI�FULVLV�VLWXDWLRQV´��EXW�WKH�RQJRLQJ�SDXVH�LQ�UHOHDVLQJ�

0,4�URRPV�KDG�³LPSHGHG�WKH�DELOLW\�RI�1HZ =HDODQGHUV��DQG�FULWLFDO�ZRUNHUV��WR�HQWHU�

1HZ =HDODQG��FUHDWLQJ�DQ�HVFDODWLQJ�ULVN�RI�MXGLFLDO�UHYLHZ�DQG�VLJQLILFDQW�IUXVWUDWLRQ�

IRU�1HZ =HDODQGHUV�RYHUVHDV´� 

[106] 2IILFLDOV�DGYLVHG�WKDW�WKH�SURSRVDO�WR�UHVXPH�UHOHDVLQJ�URRPV�DURVH�IURP�WKH�

HDVLQJ�RI�GHPDQG�IRU�0,4�URRPV�ZLWK�WKH�SHDN�IURP�FRPPXQLW\�FDVHV�DSSHDULQJ�WR�

KDYH�SDVVHG���,W�ZRXOG�EH�XVHG�WR�SLORW�WKH�QHZ�YLUWXDO�OREE\���7KH�YLUWXDO�OREE\�ZDV�



 

 

H[SHFWHG� WR� LPSURYH� WKH� H[SHULHQFH� RI� 0,$6� XVHUV41� EXW� ZRXOG� QRW� DGGUHVV� WKH�

IXQGDPHQWDO� SUREOHP� WKDW� GHPDQG� IDU� H[FHHGHG� VXSSO\�� �2IILFLDOV� VDLG� WKDW� IXUWKHU�

DGYLFH� ZRXOG� EH� SURYLGHG� LQ� 2FWREHU� DERXW� ZKHWKHU� WKH� FXUUHQW� YRXFKHU� UHOHDVH�

IUDPHZRUN� UHPDLQHG� ILW�IRU�SXUSRVH� LQ� OLJKW� RI� OHVVRQV� OHDUQW� IURP� WKH� FRPPXQLW\�

UHVSRQVH� 

[107] 7KH�0LQLVWHU� DJUHHG� WR� WKH� UHVXPSWLRQ� RI� URRPV�YLD�0,$6� DV� SURSRVHG�E\�

RIILFLDOV���+H�DVNHG�WR�EH�NHSW�LQ�WKH�ORRS�DKHDG�RI�DOO�IXWXUH�YRXFKHU�UHOHDVHV�DQG�DOVR�

ZDQWHG� PRUH� DGYLFH� RQ� WKH� SUHVVXUH� UHJDUGLQJ� HPHUJHQF\� DOORFDWLRQV� DQG�� LQ�

SDUWLFXODU�� ZKHWKHU� WKH� QXPEHU� RI� URRPV� DOORFDWHG� IRU� WKLV� SXUSRVH� QHHGHG� WR� EH�

LQFUHDVHG� 

[108] *URXQGHG�.LZLV�FRQGXFWHG�D�VXUYH\�RI�LQGLYLGXDOV�ZKR�KDG�XVHG�WKH�RQOLQH�

V\VWHP� IROORZLQJ� WKH� ILUVW� YLUWXDO� OREE\� RQ� �� 6HSWHPEHU� ������ � 5HVSRQVHV� ZHUH�

UHFHLYHG�IURP�����SHRSOH���2I�WKHVH������HQWHUHG�WKH�OREE\������SURFHHGHG�WKURXJK�WR�

WKH�ERRNLQJ�V\VWHP�DQG����VHFXUHG�D�YRXFKHU���7KLV�HTXDWHG�WR�D�VXFFHVV�UDWH�RI��� SHU�

FHQW���7KLV�VXFFHVV�UDWH�ZDV�EURDGO\�FRQVLVWHQW�ZLWK�WKH�0,4�GDWD�VKRZLQJ�WKDW��������

LQGLYLGXDOV�HQWHUHG�WKH�OREE\�DQG�������URRPV�ZHUH�ERRNHG� 

[109] 2Q��� 6HSWHPEHU������*URXQGHG�.LZLV�ZURWH�WR�0%,(��SURYLGLQJ�IHHGEDFN�

RQ�WHFKQLFDO�LVVXHV�ZLWK�WKH�YLUWXDO�OREE\���7KH�OHWWHU�ZHQW�RQ�WR�VD\� 

7KH�HTXLW\�LVVXHV�RI�XVLQJ�D� ORWWHU\�VW\OH�V\VWHP�IRU�ZKDW� LV�D� IXQGDPHQWDO�
ULJKW�RI�FLWL]HQV��WKH�LQVXIILFLHQW�0,4�VXSSO\�WR�PHHW�GHPDQG��DQG�WKH�IDLOXUH�
WR�FRQVLGHU�DOWHUQDWLYHV�WR�0,4��FRQWLQXH�WR�FDXVH�LPPHQVH�FRQFHUQ��DQG�ZHUH�
QRWHG�LQ�D�VLJQLILFDQW�QXPEHU�RI�FRPPHQWV�IURP�UHVSRQGHQWV���:H�KDYH�QRW�
WRXFKHG�RQ�WKRVH�SRLQWV�LQ�WKLV�OHWWHU��ZKLFK�ZH�KDYH�FRQILQHG�WR�WKH�VFRSH�RI�
WHFKQLFDO�DQG�V\VWHPLF�LVVXHV�ZLWK�WKH�YLUWXDO�OREE\� 

[110] 6RPH�RI�WKH�FRPPHQWV�IURP�WKH�VXUYH\�UHVSRQGHQWV�LQFOXGHG�42 

 
41� 0V�5XVK�FRQILUPHG�LQ�KHU�HYLGHQFH�WKDW�WKH�H[SHULHQFH�ZLWK�WKH�SUHYLRXV�V\VWHP�DQG�LWV�LPSDFWV�

ZDV� WKH� GULYHU� EHKLQG� WKH� PRYH� WR� WKH� YLUWXDO� OREE\�� � 6KH� VDLG� WKH� OREE\� ZDV� LQWHQGHG� DV�
LPSURYHPHQW�EHFDXVH�LW�ZRXOG���D��WHOO�XVHUV�ZKHQ�URRPV�ZRXOG�EH�UHOHDVHG��FRPSDUHG�ZLWK�WKH�
IRUPHU� ILUVW� FRPH�� ILUVW� VHUYHG� PRGHO�� ZKLFK� ZRXOG� FUDVK� ZLWK� D� VLJQLILFDQW� ORDG��� �E�� EH�
WUDQVSDUHQW�DQG�IDLU�EHFDXVH�³QR�SHUVRQ�LV�EHWWHU�SODFHG�WKDQ�DQRWKHU�LQ�VHHNLQJ�D�0,4�DOORFDWLRQ´��
DQG��F��UHPRYH�WKH�QHHG�IRU�XVHUV�WR�VLW�DQG�FRQVWDQWO\�UHIUHVK�DV�XVHUV�ZRXOG�RQO\�QHHG�WR�HQJDJH�
IRU�WZR�KRXUV�DW�D�SXEOLFLVHG�WLPH�HDFK�ZHHN�WR�KDYH�WKH�RSSRUWXQLW\�WR�VHFXUH�D�URRP� 

42� 2Q��� 6HSWHPEHU������0%,(�UHSOLHG�WR�*URXQGHG�.LZLV�WKDQNLQJ�LW�IRU�WKH�IHHGEDFN�DQG�DGYLVLQJ�
WKDW�VRPH�FKDQJHV�KDG�EHHQ�PDGH�DQG�IXUWKHU�FKDQJHV�ZRXOG�EH�FRQVLGHUHG� 



 

 

5DQGRPLVHG�DOORFDWLRQ�LV�QRW�IDLU�QRU�KXPDQH�«�7KHUH�KDV�WR�EH�SULRULWLVDWLRQ�
DQG�DOVR�FRQVLGHUDWLRQ�RI�IXOO\�YDFFLQDWHG�SHRSOH� 

« 

$EVROXWH�DEXVH�RI�KXPDQ�ULJKWV� 

« 

7KHUH�VKRXOG�EH�������VSDFHV�PLQLPXP��WKH�1=�*RYW�LV�SOD\LQJ�ORWWHU\�ZLWK�
RXU�OLYHV� 

« 

,�>GRQ¶W@�QHHG�D�ORWWHU\�V\VWHP�WR�JR�EDFN�WR�P\�KRPH���+RPH�LVRODWLRQ�LV�JRRG�
HQRXJK� 

« 

7KH\�QHHG�PRUH�0,4�VSRWV���7KRXVDQGV�RI�.LZLV�ZDQW�WR�JHW�KRPH�DQG�DUH�
675$1'('� 

« 

7KH�FRQFHSW�LV�FRPSOHWHO\�OXGLFURXV���7R�KDYH�D�ORWWHU\�V\VWHP�ZKHQ�GHDOLQJ�
ZLWK�SHRSOH¶V�OLYHV�LV�LQKXPDQH� 

« 

0\� LVVXHV� DUH�� WKLV� LV� DQ� XQIDLU� V\VWHP�� D� EUHDFK� RI� KXPDQ� ULJKWV� DQG� D�
DEKRUUHQW�ZD\�WR�WUHDW�1HZ =HDODQG�FLWL]HQV�� �,W¶V�GRLQJ�QRWKLQJ�PRUH� WKDQ�
GHOD\LQJ�WKH�LQHYLWDEOH�DQG�GHVWUR\LQJ�IDPLOLHV���+RZ�GRHV�D�JRYHUQPHQW�WXUQ�
LWV�EDFN�RQ�LWV�RZQ�SHRSOH�DQG�WKHQ�KDYH�WKH�DXGDFLW\�WR�SRQWLILFDWH�ZH�VKRXOG�
DOO�³EH�NLQG´���:KHUH�LV�WKH�JRYHUQPHQW�DQG�WKLV�V\VWHPV�³NLQG´" 

« 

,�FDQ¶W�JHW�LQWR�P\�FRXQWU\�ZKLFK�LV�P\�%,57+�5,*+7� 

« 

,W¶V� ULGLFXORXV� ,� KDYH� WR�ZLQ� WKH� ORWWHU\� WR� HQWHU�P\�RZQ�FRXQWU\�«� ,�ZDV�
�������WKLV�WLPH��QH[W�WLPH�,�FRXOG�EH����������6KDPH��� 

« 

,W¶V�VR�XQIDLU�DQG�LQKXPDQH�KRZ�WKH\¶UH�PDQDJLQJ�WKLV� 

« 

>7@KHUH�QHHGV�WR�EH�SULRULW\�±�VRPHRQH�ZKR�KDV�EHHQ�WU\LQJ�IRU�PRQWKV�WR�JR�
KRPH�FRXOG�KDYH�UDQGRPO\�PLVVHG�RXW�DQG�VRPHRQH�ZKR�GHFLGHG�ODVW�ZHHN�
WR�OHDYH�DQG�FRPH�EDFN�RQ�D�KROLGD\�FRXOG�KDYH�JRW�D�VSRW���>$@OVR�OHW�IXOO\�
YD[[HG�SHRSOH�GR�LVRODWLRQ�DW�KRPH�WR�WDNH�WKH�VWUHVV�RII�0,4� 



 

 

[111] )XUWKHU�URRPV�ZHUH�UHOHDVHG�RYHU�WKH�QH[W�IHZ�PRQWKV���'HPDQG�RXWVWULSSHG�

VXSSO\�WKURXJKRXW�WKLV�SHULRG�DV�WKH�IROORZLQJ�WDEOH�GHPRQVWUDWHV�43 

'DWH 3HRSOH�LQ�TXHXH 5RRPV�DYDLODEOH 

������� ������ �������IRU�6HSWHPEHU�WR�'HFHPEHU� 

������� ������ �������IRU�2FWREHU�WR�'HFHPEHU� 

������� ������ �������IRU�2FWREHU�WR�-DQXDU\� 

�������� ������ �������IRU�1RYHPEHU�WR�-DQXDU\� 

�������� ������ �������IRU�'HFHPEHU�DQG�-DQXDU\� 

������� ������ �������IRU�'HFHPEHU�WR�)HEUXDU\� 

������� ������ �������IRU�1RYHPEHU�WR�)HEUXDU\� 

�������� ������ �������IRU�1RYHPEHU�WR�)HEUXDU\� 

7KH�5HOHYDQW�3HULRG��RWKHU�VWHSV�WR�PDQDJH�WKH�GHPDQG� 

[112] ,Q�D�EULHILQJ�RQ����6HSWHPEHU�������0%,(�DGYLVHG�WKH�0LQLVWHU� WKDW� LW�ZDV�

OLNHO\�WKDW�PRUH�WKDQ�KDOI�WKH�GHPDQG�VHHQ�LQ�WKH��� 6HSWHPEHU�UHOHDVH�ZRXOG�VWLOO�QRW�

EH� DEOH� WR� EH�PHW� GXULQJ� ������ � )RUHFDVWLQJ� LQGLFDWHG� WKDW� ³SUHVVXUH� RQ�0,4�ZDV�

H[SHFWHG�WR�UHPDLQ�YHU\�KLJK�XQWLO�DW�OHDVW�)HEUXDU\´� 

[113] ,Q� WKH� ��� 6HSWHPEHU� ����� EULHILQJ�� 0%,(� QRWHG� WKDW� WKH� 0LQLVWHU� KDG�

SUHYLRXVO\� DJUHHG� WR� LPSOHPHQW� WKH� ULQJ�IHQFLQJ� RI� URRPV� RQ� 0,$6� WR� HQVXUH�

1HZ =HDODQGHUV�ZRXOG�KDYH�SULRULW\�DFFHVV�WR�D�PDMRULW\�RI�0,4�URRPV���0%,(�ZDV�

ORRNLQJ�WR�DFWLYDWH�ULQJ�IHQFLQJ�GXULQJ�HDUO\�2FWREHU������LQ�FRQVXOWDWLRQ�ZLWK�WKH�

0LQLVWHU�� � 7KLV� ZRXOG� JXDUDQWHH� 1HZ =HDODQGHUV� DFFHVV� WR� �� SHU� FHQW� RI� 0,4�

YRXFKHUV���&XUUHQWO\���� SHU�FHQW�RI�0,4�YRXFKHUV�ZHUH�KHOG�E\�1HZ =HDODQG�FLWL]HQV�

DQG�UHVLGHQWV���0%,(�DOVR�UHFRPPHQGHG�DJDLQVW�DQ�LQWHQGHG�PRYH�WR�SHUPLW�D�ZLGHU�

UDQJH�RI�WHPSRUDU\�YLVD�KROGHUV�WR�WUDYHO�WR�1HZ =HDODQG�EHIRUH�WKH�HQG�RI������44��

7KLV� ZDV� EHFDXVH� LW� ZRXOG� RQO\� DGG� WR� WKH� QXPEHU� RI� WUDYHOOHUV�� LQFOXGLQJ�

1HZ =HDODQG� FLWL]HQV� VHHNLQJ� WR� H[HUFLVH� WKHLU� ULJKW� WR� UHWXUQ� WR�1HZ =HDODQG� EXW�

XQDEOH�WR�VHFXUH�0,4�URRPV�� 

 
43� 7KLV�GRHV�QRW�LQFOXGH�WKH�OREE\�URXQGV�IROORZLQJ�WKH�0LQLVWHU¶V�DQQRXQFHPHQW�RQ����1RYHPEHU�

�����WKDW�IURP�PLG�-DQXDU\������1HZ�=HDODQGHUV�ZRXOG�QR�ORQJHU�QHHG�WR�XVH�PDQDJHG�LVRODWLRQ�
IDFLOLWLHV� 

44� ,Q� -XO\� ����� &DELQHW� DJUHHG� LQ� SULQFLSOH� WR� HVWDEOLVK� D� ERUGHU� H[FHSWLRQ� IRU� SDUWQHUV� DQG�
GHSHQGHQWV�RI�DOO�RQVKRUH�WHPSRUDU\�ZRUN�YLVD�KROGHUV� 



 

 

[114] 2Q�� 2FWREHU������0%,(�VRXJKW�WKH�0LQLVWHU¶V�DJUHHPHQW�WR�UHVWULFW�0,$6�

ERRNLQJV�WR�WKRVH�ZLWK�D�OHJDO�ULJKW�WR�HQWHU�1HZ =HDODQG�� �0%,(�DGYLVHG�WKDW�WKLV�

UHTXLUHPHQW�FRXOG�EH�LQWURGXFHG�LQ�'HFHPEHU��������7KH�UHDVRQ�IRU�WKLV�SURSRVDO�ZDV�

WKDW�DSSUR[LPDWHO\��� SHU�FHQW�RI�YRXFKHUV�ZHUH�KHOG�E\�WKRVH�ZKR�GLG�QRW�\HW�KDYH�

WKH�OHJDO�ULJKW�WR�HQWHU�1HZ =HDODQG�DW�WKH�WLPH�WKH\�ERRNHG�DQG�OHG�WR�³QR�VKRZV´���

2IILFLDOV�HVWLPDWHG�WKDW�WKH�ULJKW�RI�HQWU\�UHTXLUHPHQW�FRXOG�UHGXFH�WKH�QXPEHU�RI�QR�

VKRZV�E\�DURXQG��� SHRSOH�SHU�PRQWK���2IILFLDOV�QRWHG�WKDW�FXUUHQW�GHPDQG�IRU�0,4�

VLJQLILFDQWO\� H[FHHGHG� VXSSO\� DQG� ³>Z@KHQ�1HZ =HDODQG� FLWL]HQV� DQG� QRQ�FLWL]HQV�

ZLWK�YLVDV�DUH�IDFLQJ�GHOD\V�WR�HQWHU�WKH�FRXQWU\��LW�LV�UHDVRQDEOH�WR�UHVWULFW�WKH�ERRNLQJ�

DELOLW\�RI�SHRSOH�ZLWKRXW�WKH�ULJKW�WR�HQWHU�WKH�FRXQWU\´���7KH�0LQLVWHU�DJUHHG�ZLWK�WKH�

SURSRVDO��� 

[115] 2Q��� 2FWREHU������0%,(�EULHIHG�WKH�0LQLVWHU�WKDW�0,4�FDSDFLW\�ZDV�OLNHO\�

WR� EH� H[KDXVWHG� E\� ���2FWREHU� ����� GXH� WR� WKH� FRPPXQLW\� RXWEUHDN�� �0%,(� KDG�

SDXVHG�YRXFKHU�UHOHDVHV�IRU�WKH�UHVW�RI�2FWREHU�DQG�UHGXFHG�WKH�QXPEHU�RI�YRXFKHUV�

WR�EH�UHOHDVHG�IRU�1RYHPEHU�45��,I�0,4�FRQWLQXHG�WR�DFFRPPRGDWH�FRPPXQLW\�FDVHV��

DOWHUQDWLYH�OHYHUV�WR�PDQDJH�SUHGLFWHG�YROXPHV�QHHGHG�WR�EH�FRQVLGHUHG��DOO�RI�ZKLFK�

KDG� WUDGH�RIIV� LQFOXGLQJ� SXEOLF� KHDOWK� ULVN� DQG� IXUWKHU� UHGXFLQJ� 0,4¶V� RSHUDWLQJ�

UHVHUYH� 

[116] ,W�ZDV�SURSRVHG�WKDW�DQ\�H[LVWLQJ�UHWXUQHHV�WKDW�PHW�ORZ�ULVN�LQGLFDWRUV�FRXOG�

EH� GLUHFWHG� WR� FRPSOHWH� WKHLU� LVRODWLRQ� DW� KRPH�� �$� VLPLODU� VHW� RI� FULWHULD� FRXOG� EH�

GHYHORSHG�IRU�FRPPXQLW\�FDVHV���$GGLWLRQDOO\��WKHUH�PLJKW�EH�FRKRUWV�RU�FDWHJRULHV�RI�

SHRSOH�DUULYLQJ�LQ�1HZ =HDODQG�ZKR�FRXOG�EH�GLYHUWHG�IURP�0,4�DQG�VXSSRUWHG�WR�

VHOI�LVRODWH�� �7KHUH� ZHUH� WZR� FRKRUWV� RI�$QWDUFWLFDQV� UHTXLULQJ� RYHU� ��� URRPV� LQ�

&KULVWFKXUFK� RQ� ��� DQG� �� 2FWREHU�� � 2WKHU� WUDYHOOHUV� PLJKW� EH� IURP� ORZ� ULVN�

GHVWLQDWLRQV�LQ�WKH�3DFLILF�DQG�IURP�ORZ�ULVN�VWDWHV�DQG�WHUULWRULHV�LQ�$XVWUDOLD��VXFK�DV�

WKRVH�IURP�:HVWHUQ�$XVWUDOLD��� 

[117] 2IILFLDOV�DGYLVHG�WKDW�IXUWKHU�PRGHOOLQJ�ZRXOG�EH�QHFHVVDU\�WR�XQGHUVWDQG�WKH�

YROXPH�RI�SHRSOH�ZKR�PLJKW�IDOO�LQWR�WKHVH�JURXSV���7KH�QXPEHUV�PLJKW�QRW�PDNH�D�

 
45� 7KH�QH[W�OREE\�UHOHDVH�ZDV��� 2FWREHU���0%,(�SODQQHG�WR�UHOHDVH�QR�IXUWKHU�YRXFKHUV�IRU�2FWREHU�

DQG�RQO\�����IRU�1RYHPEHU���7KLV�ZRXOG�PHDQ�KROGLQJ�EDFN�DSSUR[LPDWHO\�������YRXFKHUV�IRU�
1RYHPEHU��XQWLO�PRUH�ZDV�NQRZQ�DERXW�WKH�QHHG�IRU�FDSDFLW\�WR�VXSSRUW�WKH�FRPPXQLW\�RXWEUHDN��� 



 

 

VLJQLILFDQW� GLIIHUHQFH� WR� RYHUDOO� FDSDFLW\� DQG� FRXOG� DOVR� UHVXOW� LQ� VLJQLILFDQW�

FRPPHQWDU\� DQG� IXUWKHU� SUHVVXUH� DERXW� WKH� RSWLRQV� IRU� RSHQLQJ� 1HZ =HDODQG¶V�

ERUGHUV� DQG� IRU�4)7�� �$Q\�RI� WKH� RSWLRQV�ZRXOG� KDYH� HTXLW\� LPSOLFDWLRQV� DQG� WKH�

LPSOLFDWLRQV�XQGHU�WKH�1HZ�=HDODQG�%LOO�RI�5LJKWV�$FW�������%25$��ZRXOG�QHHG�WR�

EH�FRQVLGHUHG�IXUWKHU�46 

[118] )ROORZLQJ�WKLV�DGYLFH��RQ����2FWREHU������ 

(a) 7KH�0LQLVWHU�GLUHFWHG�WKDW�LVRODWLRQ�RI�FORVH�FRQWDFWV�GHHPHG�WR�EH�ORZ�

ULVN�VKRXOG�EH�DW�KRPH�UDWKHU�WKDQ�0,4�DQG�WKLV�VKRXOG�EH�SXW�LQ�SODFH�

LPPHGLDWHO\���3RVLWLYH�FDVHV�WKDW�ZHUH�DV\PSWRPDWLF�DQG�FRXOG�LVRODWH�

VDIHO\� DW� KRPH� VKRXOG� EH� HQFRXUDJHG� WR� GR� VR� DQG� WKLV� VKRXOG� EH�

LPSOHPHQWHG�DV�VRRQ�DV�SRVVLEOH��� 

(b) 7KH�0LQLVWHU�DVNHG�IRU�D�&DELQHW�SDSHU�SUHSDUHG� IRU�³QH[W�0RQGD\´�

����2FWREHU��SURSRVLQJ�WKDW�WKRVH�WUDYHOOLQJ�IURP�DOO�$XVWUDOLDQ�VWDWHV��

H[FHSW� 16:� DQG� 9LFWRULD�� E\SDVV� 0,4� DV� ORQJ� DV� WKH\� ZHUH� IXOO\�

YDFFLQDWHG�� KDYH� D� QHJDWLYH� SUH�GHSDUWXUH� WHVW�� DQG� VHOI�LVRODWH� IRU�

�� GD\V�RQ�UHWXUQ� LQ�$XFNODQG�� �7KH�SDSHU�VKRXOG�DOVR�VXJJHVW�RWKHU�

ORZ�ULVN�WUDYHOOHUV�ZKR�FRXOG�EH�WUHDWHG�WKLV�ZD\���,W�VKRXOG�DOVR�LQFOXGH�

DGYLFH�RQ�KRZ�WR�WUHDW�WKRVH�ZKR�WKHQ�ZDQWHG�WR�WUDYHO�RQ�WR�RWKHU�SDUWV�

RI�1HZ =HDODQG��� 

(c) 7KH�0LQLVWHU�DOVR�DVNHG� IRU�DQ�XUJHQW�DVVHVVPHQW�RI� VKRUW� VWD\�0,4�

RSWLRQV�WKDW�FRXOG�EH�TXLFNO\�LPSOHPHQWHG���)RU�H[DPSOH��0,4�FRXOG�

EH�UHGXFHG�WR�VHYHQ�GD\V�IRU�WKRVH�FRPLQJ�IURP�ORZHU�ULVN�ORFDWLRQV�

ZKR�ZHUH� IXOO\�YDFFLQDWHG�DQG� LQ� FRKRUWV�ZKHUH� WKHUH�KDYH�EHHQ�QR�

SRVLWLYH�FDVHV��� 

(d) 7KH�0LQLVWHU�DOVR�DJUHHG�ZLWK�GHIHUULQJ�PDLQWHQDQFH�DV�UHTXLUHG��� 

 
46� %25$��DERYH�Q �� 



 

 

[119] 2Q��� 2FWREHU�WKH�'LUHFWRU�*HQHUDO�RI�+HDOWK�DQQRXQFHG�WKDW�ODUJH�QXPEHUV�

RI�SHRSOH�ZLWK�&29,'����ZHUH�QRZ�EHLQJ�DOORZHG�WR�LVRODWH�DW�KRPH��UDWKHU�WKDQ�LQ�

PDQDJHG�LVRODWLRQ�RU�TXDUDQWLQH�IDFLOLWLHV��� 

[120] 2Q�WKH�VDPH�GD\��0%,(�SURYLGHG�D�IXUWKHU�EULHILQJ�DERXW�FKDQJLQJ�WKH�SHULRG�

RI�PDQDJHG�LVRODWLRQ�IRU�ERUGHU�DUULYDOV�IURP����GD\V�WR���RU��� GD\V��ZLWK�D�WHVW�RQ�

GD\������WR�DOORZ�WLPH�IRU�WKH�GD\������WHVW�WR�EH�SURFHVVHG����7KLV�VKLIW�ZRXOG�KDYH�DQ�

LPSDFW�RQ�FDSDFLW\�DYDLODEOH���,I�LPSOHPHQWHG�RQ���1RYHPEHU�������LW�ZRXOG�PHDQ�

WKDW� ������ ERUGHU� DUULYDOV� ZRXOG� EH� HOLJLEOH� IRU� UHOHDVH�� DOWKRXJK� LW� ZRXOG� QRW� EH�

SRVVLEOH�IRU�DOO�RI�WKHP�WR�EH�UHOHDVHG�WKDW�GD\���$�FKDQJH�LQ�OHQJWK�RI�VWD\�ZRXOG�DOVR�

OLNHO\�UHGXFH�WKH�QXPEHU�RI�HPHUJHQF\�DOORFDWLRQ�DSSOLFDWLRQV���0%,(�VDLG�WKHUH�KDG�

EHHQ�D�³VLJQLILFDQW�LQFUHDVH´�LQ�WKHVH�DSSOLFDWLRQV�UHFHQWO\�DQG�WKH�SURSRVHG�FKDQJHV�

ZRXOG�DOORZ�0%,(�WR�EHWWHU�PDQDJH�WKLV�EDFNORJ��� 

[121] 2Q��� DQG����2FWREHU��DQG���DQG���1RYHPEHU������ WKH�0LQLVWU\�RI�+HDOWK�

SURYLGHG�EULHILQJV�WR�WKH�3ULPH 0LQLVWHU��0LQLVWHU�+LSNLQV�DQG�RWKHU�PLQLVWHUV�RQ�WZR�

LVVXHV����D��UHGXFLQJ�WKH�WLPH�VSHQW�LQ�PDQDJHG�LVRODWLRQ�WR�VHYHQ�GD\V�ZLWK�WKUHH�GD\V�

LQ�VHOI�LVRODWLRQ��FRPPHQFLQJ��� 1RYHPEHU�������DQG��E��H[SDQGLQJ�RQH�ZD\�4)7�

IRU�56(�ZRUNHUV�WR�RWKHU�HOLJLEOH�WUDYHOOHUV�IURP�6DPRD��7RQJD�DQG�9DQXDWX��DV�ZHOO�

DV�7RNHODX�IURP�� 1RYHPEHU�������� 

[122] 7KLV�DGYLFH�XOWLPDWHO\�UHILQHG�WR�KDYLQJ�D�GD\�����3&5�WHVW��LQ�DGGLWLRQ�WR�WKH�

H[LVWLQJ�GD\�����DQG�GD\���WHVWV����$�5$7�ZRXOG�EH�XVHG�RQO\�ZKHQ�WKH�UHVXOW�RI�WKH�

GD\�����WHVW�KDG�QRW�EHHQ�UHFHLYHG�SULRU�WR�DQ�LQGLYLGXDO¶V�VFKHGXOHG�UHOHDVH�RQ�GD\ ����

$VVXPLQJ�D�QHJDWLYH�GD\�����3&5�WHVW�RU�5$7�WHVW�RQ�GD\����WKH�SHUVRQ�ZRXOG�VHOI�

LVRODWH�DW�KRPH�DQG�EH�UHTXLUHG�WR�KDYH�D�GD\���3&5�WHVW���,I�WKDW�WHVW�ZDV�QHJDWLYH�WKH\�

ZRXOG�QR�ORQJHU�QHHG�WR�VHOI�LVRODWH���7KH�VHOI�LVRODWLRQ�SHULRG�ZRXOG�EH�³OLJKW�WRXFK�

DQG�KLJK� WUXVW´� EXW�ZRXOG� QRW� EH� DYDLODEOH� WR� WKRVH�ZKR�ZHUH� QRW� LQ� D� SRVLWLRQ� WR�

VHOI�LVRODWH�� 

[123] 2IILFLDOV�DGYLVHG�WKDW�WKH�SURSRVDO�ZRXOG�JLYH�ULVH�WR�PLQLPDO�DGGLWLRQDO�ULVN�

WR�WKH�FRPPXQLW\�LQ�YLHZ�RI�GHYHORSPHQWV�LQ�WKH�VFLHQFH�RI�&29,'����WUDQVPLVVLRQ��

LQIHFWLRXV�SHULRGV��DQG�WHVWLQJ�DSSURDFKHV��SDUWLFXODUO\�DURXQG�WKH�'HOWD�YDULDQW�� �,W�

DOVR�UHFRJQLVHG�KLJK�OHYHOV�RI�YDFFLQDWLRQ�LQ�DUULYDOV��XSZDUGV�RI��� SHU�FHQW�RI�SHRSOH�



 

 

RYHU� WKH� DJH� RI� ��� UHSRUWHG� WKDW� WKH\� ZHUH� DW� OHDVW� SDUWLDOO\� YDFFLQDWHG�� DQG�

UHTXLUHPHQWV� IRU� SUH�GHSDUWXUH� WHVWLQJ� IRU� WUDYHOOHUV� IURP� PRVW� FRXQWULHV�� � 7KH�

DSSURDFK� ZRXOG� HQVXUH� WKDW� PDQDJHG� LVRODWLRQ� FRQWLQXHG� WR� EH� MXVWLILDEOH� DQG�

SURSRUWLRQDWH�WR�WKH�ULVN�RI�&29,'������,W�ZRXOG�IUHH�XS�URRPV�IRU�FRPPXQLW\�FDVHV�

UDWKHU�WKDQ�HQDEOH�LQFUHDVHG�ERUGHU�DUULYDOV���+RZHYHU��LI�FRPPXQLW\�FDVHV�VWDELOLVHG��

WKHQ�LW�PD\�OHDG�WR�LQFUHDVHG�URRPV�EHLQJ�DYDLODEOH�IRU�ERUGHU�DUULYDOV� 

[124] $V�D�UHVXOW�RI�WKLV�DGYLFH��D�UHGXFHG�VHYHQ�GD\�SHULRG�LQ�PDQDJHG�LVRODWLRQ�ZDV�

LPSOHPHQWHG�WR�WDNH�HIIHFW�RQ����1RYHPEHU������47��7KLV�FKDQJH�ZDV�SXEOLVKHG�RQ�

0%,(¶V�ZHEVLWH�RQ����2FWREHU��������2Q�� 1RYHPEHU�0%,(�DQQRXQFHG�WKDW�WKH�QH[W�

URRP� UHOHDVH� ZRXOG� EH� RQ� � 1RYHPEHU� IRU� DSSUR[LPDWHO\� ������ URRPV� DFURVV�

1RYHPEHU��'HFHPEHU��-DQXDU\�DQG�)HEUXDU\� 

[125] $W� DURXQG� WKH� VDPH� WLPH�� FKDQJHV� ZHUH� EHLQJ� PDGH� WR� WKH� FULWHULD� IRU�

HPHUJHQF\�DOORFDWLRQV���7KLV�ZDV�GLVFXVVHG�LQ�D����2FWREHU������0%,(�EULHILQJ�WR�

WKH�0LQLVWHU�WKDW�SURSRVHG�WZR�FKDQJHV���7KH�EULHILQJ�ZDV�DJDLQVW�WKH�EDFNJURXQG�RI�

WKH�QXPEHUV�VHHNLQJ�YRXFKHUV�LQ�WKH�PRVW�UHFHQW�YLUWXDO�OREE\��RQ����2FWREHU������±�

VHH�DERYH��DQG�WKH�QXPEHUV�VHHNLQJ�HPHUJHQF\�DOORFDWLRQV�LQ�6HSWHPEHU�DQG�2FWREHU�

±�����DSSOLFDWLRQV�ZHUH�DSSURYHG�DQG�����ZHUH�GHFOLQHG�LQ�WKH�SHULRG��±�� 2FWREHU��

DQG�����DSSOLFDWLRQV�ZHUH�DSSURYHG�DQG�����ZHUH�GHFOLQHG�LQ�6HSWHPEHU� 

[126] 2QH� RI� WKH� SURSRVHG� FKDQJHV� ZDV� WR� FODULI\� ³FDWHJRU\ �F´�� ZKLFK� ZDV� IRU�

SHRSOH� ³XQDEOH� WR� OHJDOO\� UHPDLQ� LQ� WKHLU� FXUUHQW� ORFDWLRQ� DQG� >ZKR� KDG@� QR� RWKHU�

RSWLRQ�EXW�WR�UHWXUQ�WR�1HZ =HDODQG´���0%,(�KDG�UHFHLYHG�DQ�LQFUHDVLQJ�QXPEHU�RI�

DSSOLFDWLRQV�IURP�SHRSOH�ZKR�KDG�XQGHUWDNHQ�GLVFUHWLRQDU\� WUDYHO�XQGHU�VKRUW�WHUP�

YLVDV� DQG�KDG� WKHQ�DSSOLHG�XQGHU� WKLV� FDWHJRU\� WR� UHWXUQ�� �0%,(�SURSRVHG� WKDW� WKH�

FDWHJRU\�UHTXLUH�DQ�DSSOLFDQW�WR�KDYH�UHFHLYHG�D�GHWDLQPHQW�RU�GHSRUWDWLRQ�QRWLFH�RU�WR�

KDYH�KDG�WKHLU�YLVD�XQH[SHFWHGO\�UHYRNHG�RU�VKRUWHQHG�GXH�WR�FLUFXPVWDQFHV�RXWVLGH�

WKHLU�FRQWURO�� 

[127] 7KH� RWKHU� SURSRVHG� FKDQJH� ZDV� WR� LQWURGXFH� D� QHZ� HPHUJHQF\� DOORFDWLRQ�

³FDWHJRU\ �´� IRU� 1HZ =HDODQG� FLWL]HQV� ZKR� KDG� EHHQ� RYHUVHDV� VLQFH� EHIRUH�

� 1RYHPEHU�������ZKR�KDG�EHHQ�XQVXFFHVVIXO� LQ� WKHLU� DWWHPSWV� WR� VHFXUH� D�0,$6�

 
47� 0HDQLQJ�WKDW�WKRVH�ZKR�KDG�DOUHDG\�VSHQW�VHYHQ�GD\V�DW�WKDW�GDWH�ZRXOG�EH�HOLJLEOH�IRU�UHOHDVH� 



 

 

YRXFKHU�WKURXJK�WKH�³UHJXODU´�UHOHDVH�SURFHVV�DQG�ZKRVH�YLVD�WR�UHPDLQ�LQ�WKHLU�FXUUHQW�

ORFDWLRQ�KDG�H[SLUHG�RU�ZRXOG�GR�VR�LQ�WKH�QH[W��� GD\V�48��0%,(¶V�UDWLRQDOH�IRU�WKLV�

FDWHJRU\� ZDV� WKDW� SHRSOH� ZKR� KDG� OHIW� EHIRUH� � 1RYHPEHU� ����� ZRXOG� KDYH� KDG�

OLPLWHG�DELOLW\�WR�DQWLFLSDWH�WKH�LPSDFWV�RI�ILQLWH�0,4�FDSDFLW\�RQ�WKHLU�IOH[LELOLW\�WR�

UHWXUQ��� 

[128] 7KH�DGYLFH�QRWHG�WKDW�FXUUHQW�GHPDQG�IRU�0,4�FXUUHQWO\�VLJQLILFDQWO\�H[FHHGHG�

VXSSO\���0%,(�VDLG�WKDW�WKH���� URRPV�SHU�PRQWK�FXUUHQWO\�VHW�DVLGH�IRU�HPHUJHQF\�

DOORFDWLRQV�KDG�³SURYHG�DGHTXDWH´49�EXW�DQ� LQFUHDVH�RI�XS� WR���� URRPV�SHU�PRQWK�

VKRXOG�EH�SHUPLWWHG�� LI�QHHGHG�� WR�DFFRPPRGDWH�DGGLWLRQDO�GHPDQG�� �,I� WKLV�SURYHG�

LQVXIILFLHQW�� WKHQ� WKH�H[LVWLQJ�HPHUJHQF\�DOORFDWLRQ�FDWHJRULHV������DQG���ZRXOG�EH�

SULRULWLVHG� RYHU� WKH� QHZ� FDWHJRU\ ��� HQVXULQJ� WKDW� DSSOLFDWLRQV� XQGHU� WKH� H[LVWLQJ�

FULWHULD� ZHUH� QRW� LPSDFWHG�� � :KLOH� WKH� FKDQJHV� FRXOG� EH� LPSOHPHQWHG� RQ�

�� 1RYHPEHU��0,4�FDSDFLW\�RYHUDOO�ZDV�FXUUHQWO\�XQGHU�VLJQLILFDQW�SUHVVXUH�GXH�WR�

WKH�FRPPXQLW\�RXWEUHDN��DQG�WKH�LQWURGXFWLRQ�RI�WKH�QHZ�FDWHJRU\�PLJKW�QHHG�WR�EH�

GHOD\HG�XQWLO�'HFHPEHU�������� 

[129] 2Q� � 1RYHPEHU� �����0%,(� EULHIHG� WKH�0LQLVWHU� RQ� D� SURSRVDO� WR� H[SDQG�

HPHUJHQF\�DOORFDWLRQ�FDWHJRULHV� �YLVLWLQJ� D� FORVH� UHODWLYH�ZLWK� D� WHUPLQDO� LOOQHVV�RU�

HQG�VWDJH� GLVHDVH�� WR� LQFOXGH� OLIH�WKUHDWHQLQJ�PHGLFDO� HYHQWV� �LQFOXGLQJ� DFFLGHQWV��

IURP��� 1RYHPEHU��������%DVHG�RQ�SUHYLRXV�DSSOLFDWLRQV��RIILFLDOV�H[SHFWHG�WKDW�WKH�

LQFUHDVH�LQ�DSSURYDOV�IURP�WKH�H[SDQGHG�FULWHULD�ZRXOG�EH�IHZHU�WKDQ��� SHRSOH�SHU�

PRQWK�� � 0%,(� VDLG� WKDW� DSSURYDOV� IRU� HPHUJHQF\� DOORFDWLRQV� KDG� EHHQ� ³WUHQGLQJ�

XSZDUGV´�ZLWK�����DSSOLFDWLRQV�DSSURYHG�LQ�WKH�IRUWQLJKW�HQGLQJ����2FWREHU��XS�IURP�

���� IRU� WKH� SUHYLRXV� IRUWQLJKW��� � 2IILFLDOV� ZRXOG� FRQWLQXH� WR�PRQLWRU� ZKHWKHU� WKH�

��� URRPV�SHU�PRQWK�SUHYLRXVO\�DJUHHG�WR�UHPDLQHG�VXIILFLHQW� 

[130] $IWHU�WKLV��WKH�IRFXV�RI�WKH�DGYLFH�DERXW�0,4�LQ�1RYHPEHU�DQG�'HFHPEHU������

ZDV� RQ� WKH� *RYHUQPHQW¶V� 5HFRQQHFWLQJ� 1HZ� =HDODQGHUV� VWUDWHJ\�� � 7KLV� ZDV� WKH�

SURSRVDO�WKDW�SURYLGHG�WKUHH�SDWKZD\V��ORZ��PHGLXP�DQG�KLJK�ULVN��IRU�HQWU\�LQWR�1HZ�

=HDODQG�WKDW�KDG�EHHQ�ZRUNHG�RQ�VLQFH�-XQH��������2Q��� 1RYHPEHU������&DELQHW�

 
48� $V� GLVFXVVHG� HDUOLHU�� WKH� UHJXODU� UHOHDVH� SURFHVV� KDG� EHHQ� RQ� KROG� EHWZHHQ� � -XO\� DQG�

�� 6HSWHPEHU������ 
49� ,W�LV�XQFOHDU�RQ�ZKDW�EDVLV�WKDW�YLHZ�ZDV�UHDFKHG� 



 

 

HQGRUVHG�DQ�DSSURDFK�WKDW�ZRXOG�RSHQ�WKH�PHGLXP�ULVN�SDWKZD\�WR�IXOO\�YDFFLQDWHG�

1HZ =HDODQG�FLWL]HQV�DQG�UHVLGHQFH�FODVV�YLVD�KROGHUV�IURP�$XVWUDOLD�IURP������ SP�

RQ��� -DQXDU\� ����� �VWHS� RQH��� H[SDQG��ZLWK� VWDJLQJ� DV� UHTXLUHG�� WKH�PHGLXP� ULVN�

SDWKZD\�WR�IXOO\�YDFFLQDWHG�1HZ =HDODQG�FLWL]HQV�DQG�UHVLGHQFH�FODVV�YLVD�KROGHUV�E\�

�� 0DUFK�������VWHS�WZR���DQG�H[SDQG�WKH�PHGLXP�ULVN�SDWKZD\�WR�IXOO\�YDFFLQDWHG�

IRUHLJQ�QDWLRQDOV��VXEMHFW�WR�IXUWKHU�DGYLFH�RQ�LPPLJUDWLRQ�YLVD�SURFHVVLQJ�FDSDFLW\�

DQG�DGYLFH�RQ�WKH�RQJRLQJ�QHHG�IRU�YROXPH�FRQWUROV��E\��� 0D\�������VWHS�WKUHH��50 

[131] 'XULQJ�WKLV�SHULRG��RIILFLDOV�UHFRJQLVHG�WKDW� WKH�UHODWLYH�ULVN�RI�WUDQVPLVVLRQ�

ZDV�ORZHU�IURP�ERUGHU�UHWXUQHHV�WKDQ�LW�ZDV�IRU�GRPHVWLF�FRPPXQLW\�WUDQVPLVVLRQ���

+RZHYHU��WKHUH�UHPDLQHG�FRQFHUQ�DERXW�WKH�³VHHGLQJ´�RI�QHZ�FOXVWHUV�LQ�DUHDV�WKDW�GLG�

QRW�KDYH�FDVHV�DQG�WKH�QHHG�WR�EH�DEOH�WR�FRSH�ZLWK�RYHUDOO�QXPEHUV�RI�SRVLWLYH�FDVHV���

,�GLVFXVV�WKLV�ODWHU�LQ�WKLV�MXGJPHQW� 

6XPPDU\�RI�PHDVXUHV�WR�DGGUHVV�GHPDQG 

[132] ,Q� VXPPDU\�� WKH� NH\� FKDQJHV� FRQVLGHUHG� WR� UHVSRQG� WR� WKH� RYHUDOO� WUHQG� RI�

LQFUHDVLQJ�GHPDQG�ZHUH�51 

(a) ,QFUHDVLQJ�0,4�FDSDFLW\�DQG�FRQVLGHULQJ�RWKHU�NLQGV�RI�IDFLOLWLHV�� LQ�

DGGLWLRQ� WR� WKH� LQFUHDVH� LQ� FDSDFLW\� WKDW� OHG� WR����0,4)V�E\�$XJXVW�

����� DQG� D� IXUWKHU�0,4)� DYDLODEOH� IURP� �� 1RYHPEHU� ������ RWKHU�

RSWLRQV�ZHUH�FRQVLGHUHG�EXW�ZHUH�DOO�XOWLPDWHO\�UHMHFWHG�E\�HDUO\��������

7KHVH�LQFOXGHG�EHVSRNH�DUUDQJHPHQWV�IRU�JURXSV��RWKHU�QRQ�KRWHO�NLQGV�

RI� DFFRPPRGDWLRQ� DQG� WKH� SRVVLEOH� SXUFKDVH� RI� DQ� DFFRPPRGDWLRQ�

YLOODJH� 

(b) )ORZ�PDQDJHPHQW�V\VWHPV��LQLWLDOO\�D�TXRWD�V\VWHP�ZLWK�DLUOLQHV��$SULO�

WR�1RY�������� WKHQ� WKH�ILUVW�FRPH��ILUVW� VHUYHG�RQOLQH�DQG� WKH�RIIOLQH�

SURFHVV��1RY������WR�$XJ�������DQG�WKHQ�YLUWXDO�OREE\�DQG�WKH�RIIOLQH�

SURFHVV��$XJ������WR�)HE��������� 

 
50� 7KHVH�GDWHV�ZHUH�VXEVHTXHQWO\�GHOD\HG�GXH�WR�WKH�2PLFURQ�YDULDQW� 
51� 7KH�UHVSRQGHQWV�UHIHU�DOVR�WR�WKH�GHFLVLRQ�WR�FKDUJH�IHHV�WR�DUULYDOV�VWD\LQJ�IHZHU�WKDQ��� GD\V�

�VXEMHFW�WR�H[FHSWLRQV��DV�D�GHPDQG�PDQDJHPHQW�WRRO���,W�ZDV�LQWURGXFHG�LQ�$XJXVW������EXW�WKH�
SDSHUV�DW� WKH� WLPH� LQGLFDWH� WKDW� LWV�SULQFLSDO�SXUSRVH�ZDV�EHFDXVH� WKH�FRVW�RI� UXQQLQJ� WKH�0,4�
V\VWHP�ZDV�XQVXVWDLQDEOH� 



 

 

(c) 4)7� ZLWK�$XVWUDOLD�� WKLV� LQLWLDOO\� IUHHG� XS� FDSDFLW\� LQ� WKH�$SULO� WR�

-XQH �����SHULRG�EXW��ZKHQ�LW�ZDV�KDOWHG��FDXVHG�JUHDW�SUHVVXUH�RQ�0,4�

WKDW�LQWHQVLILHG�ZLWK�TXDUDQWLQLQJ�'HOWD�FRPPXQLW\�FDVHV�DQG�FRQWDFWV�

DQG�DFFRPPRGDWLQJ�$IJKDQ�UHIXJHHV� 

(d) 3DXVLQJ�RU�UHGXFLQJ�UHOHDVH�RI�URRPV�RQ�0,$6�XQGHU�WKH�ILUVW�FRPH��

ILUVW� VHUYHG� V\VWHP� ��� -XO\�����±���6HSWHPEHU������� DQG�XQGHU� WKH�

YLUWXDO� OREE\� V\VWHP� �2FWREHU ������� � )ROORZLQJ� WKH� �� -XO\� WR�

�� 6HSWHPEHU�SDXVH�RQ�WKH�UHOHDVH�RI�URRPV��WKHUH�ZHUH�ODUJH�QXPEHUV�

LQ�WKH�YLUWXDO�OREE\�ZLWK�ORZ�SURVSHFWV�RI�VXFFHVV� 

(e) $GMXVWLQJ�WKH�WLPLQJ�RI�JURXS�DOORFDWLRQV�DV�ZHOO�DV�WKH�RIIOLQH�FULWHULD�

DQG�WKH�QXPEHU�RI�URRPV�DYDLODEOH�IRU� WKHP��VRPH�JURXS�DOORFDWLRQV�

ZHUH�GHIHUUHG� LQ�$XJXVW������XQWLO� ������ WKH� FULWHULD� IRU� HPHUJHQF\�

DOORFDWLRQV�ZDV�VRPHWLPHV�H[SDQGHG��6HSWHPEHU�DQG�1RYHPEHU�������

DQG� VRPHWLPHV� FODULILHG� RU� WLJKWHQHG� �1RYHPEHU� ������� DQG� URRPV�

LQFUHDVHG�WR�����SHU�IRUWQLJKW���� )HEUXDU\�������IURP������WKHQ�WR�����

SHU�PRQWK�DW�RU�DURXQG��� $XJXVW������DQG�WKHQ�WR�����SHU�PRQWK�RQ�

�� 2FWREHU������ 

(f) 5LQJ�IHQFLQJ��SURSRVHG� LQ�1RYHPEHU ������ -XO\�������$XJXVW�������

6HSWHPEHU������DQG�DJDLQ�LQ�2FWREHU������EXW�QRW�LPSOHPHQWHG�H[FHSW�

�LQ� HIIHFW�� LQ� UHODWLRQ� WR�PDQDJHG� IOLJKWV� IURP�$XVWUDOLD� LQ� -XO\� DQG�

$XJXVW������ 

(g) ,PPLJUDWLRQ� VHWWLQJV�� LQ� 6HSWHPEHU� ������ QRW� SURFHHGLQJ� ZLWK� DQ�

HDUOLHU�LQ�SULQFLSOH�GHFLVLRQ�WR�EURDGHQ�WKH�ERUGHU�VHWWLQJV�IRU�SDUWQHUV�

DQG�GHSHQGHQWV�RI�WHPSRUDU\�ZRUN�YLVD�KROGHUV� 

(h) 5HGXFLQJ�WKH�SHULRG�RI�TXDUDQWLQH��LPSOHPHQWHG�LQ�1RYHPEHU������ 

(i) $�ORQJHU�WHUP�SODQ�WR�UHFRQQHFW�1HZ�=HDODQG�ZLWK�WKH�ZRUOG�LQ������

ZLWK�ORZ�PHGLXP�KLJK�SDWKZD\V��QRW�LPSOHPHQWHG�LQ������DQG������



 

 

H[FHSW� WKH�4)7� DUUDQJHPHQWV� ZLWK�$XVWUDOLD� �VKRUW�OLYHG�� DQG� VRPH�

3DFLILF�,VODQG�FRXQWULHV��DV�VHW�RXW�LQ�WKH�WLPHOLQH�DW�$SSHQGL[�WZR�� 

2IIOLQH�DOORFDWLRQV 

%DFNJURXQG 

[133] :KHQ�WKH�ERUGHUV�FORVHG��&DELQHW�DJUHHG�WR�KLJK�OHYHO�SDUDPHWHUV�IRU�FDVH�E\�

FDVH�H[FHSWLRQV���7KLV�ZDV�UHIOHFWHG�LQ�LPPLJUDWLRQ�LQVWUXFWLRQV�WKDW�DOORZHG�DSSURYHG�

H[FHSWLRQV�WR�EH�JUDQWHG�YLVDV��� 

(PHUJHQF\�DOORFDWLRQV 

[134] :LWK�WKH�PRYH�WR�D�ILUVW�FRPH��ILUVW�VHUYHG�0,$6��LW�ZDV�UHFRJQLVHG�WKDW�WKLV�

V\VWHP�PLJKW�QRW�SURSHUO\�DFFRPPRGDWH�LQGLYLGXDOV�ZKR�ZDUUDQWHG�SULRULW\�EHFDXVH�

RI�XUJHQW�KXPDQLWDULDQ�UHDVRQV���,W�ZDV�DOVR�UHFRJQLVHG�WKDW�0,$6�ZRXOG�QRW�EH�DEOH�

WR�GLVWLQJXLVK�EHWZHHQ�1HZ�=HDODQGHUV�DQG�QRQ�1HZ�=HDODQGHUV�RU�RQ�WKH�EDVLV�RI�

QHHG�RU�XUJHQF\��� 

[135] $Q�RIIOLQH�HPHUJHQF\�DOORFDWLRQ�SURFHVV�ZDV�HVWDEOLVKHG���)URP�WKH�RXWVHW�LW�

ZDV�HQYLVDJHG�WKDW�³PRVW�DLU�WUDYHOOHUV�VKRXOG�EH�DEOH�WR�VHFXUH�WKHLU�SODFH�LQ�D�>0,4)@�

YLD�WKH�RQOLQH�V\VWHP´�EXW�³WKHUH�ZLOO�EH�VRPH�ZKR�ILQG�WKHUH�DUH�QR�SODFHV�DYDLODEOH�

ZKHQ�WKH\�QHHG�WR�WUDYHO´���,W�ZDV�HQYLVDJHG�WKDW�WKH�RIIOLQH�V\VWHP�ZRXOG�EH�DYDLODEOH�

RQO\�IRU�WKRVH�ZLWK�D�³JHQXLQH�QHHG´�DV�RSSRVHG�WR�WKRVH�ZKR�FRXOG�WUDYHO�WR�1HZ�

=HDODQG�WKURXJK�0,$6�ZLWK�D�ELW�RI�IRUZDUG�SODQQLQJ��� 

[136] 7KH�HPHUJHQF\�DOORFDWLRQ�ZDV�HVWDEOLVKHG�IRU�WKLV�SXUSRVH�DQG�WR�HQVXUH�WKDW�

1HZ� =HDODQGHUV� GLG� QRW� IDFH� XQUHDVRQDEOH� GHOD\V�� � $VVHVVRUV� ZRXOG� PDNH�

FDVH�E\�FDVH�DVVHVVPHQWV��WDNLQJ�LQWR�DFFRXQW�IDFWRUV�LQFOXGLQJ�ZKHWKHU�WKH�DSSOLFDQW�

ZDV�D�1HZ�=HDODQGHU��WKH�UHDVRQ�IRU�WKH�WUDYHO��ZKHWKHU�WKH�UHTXHVW�ZDV�WLPH�VHQVLWLYH�

DQG�WKH�DSSOLFDQW¶V�YXOQHUDELOLW\���$V�GLVFXVVHG�DERYH��WKH�FULWHULD�FKDQJHG�RYHU�WLPH��

LQFOXGLQJ�GXULQJ�WKH�5HOHYDQW�3HULRG���7KH�FULWHULD�LQ�SODFH�RYHU�WKH�5HOHYDQW�3HULRG�

LV�VHW�RXW�LQ�$SSHQGL[�WKUHH� 



 

 

7LPH�VHQVLWLYH�DOORFDWLRQV 

[137] 7LPH�VHQVLWLYH� DSSOLFDWLRQV�ZHUH� DQRWKHU� NLQG� RI� RIIOLQH� DOORFDWLRQ� SURFHVV���

7KH\�UHSODFHG�WKH�FULWLFDO�ZRUNHU�H[HPSWLRQV�WKDW�ZHUH�JUDQWHG�LQ�WKH�HDUO\�PRQWKV�RI�

WKH� SDQGHPLF�� �:KHQ� WKH�0,$6� V\VWHP� EHFDPH� RSHUDWLRQDO�� RIILFLDOV� DGYLVHG� WKH�

0LQLVWHU�WKDW�LW�KDG�UHFHLYHG�PDQ\�DG�KRF�UHTXHVWV�IRU�0,4�SODFHV�IRU�ZRUNHUV�ZKR�

KDG�VHFXUHG�YLVD�DSSURYDO�DV�FULWLFDO�ZRUNHUV���2Q�VRPH�RI�WKHVH�RFFDVLRQV��IDFLOLWDWLQJ�

WLPHO\�HQWU\�ZRXOG�KDYH�KDG�VLJQLILFDQW�EHQHILWV�WR�1HZ�=HDODQG���,Q�PDQ\�FDVHV�WKH\�

ZHUH�QRW�HOLJLEOH�XQGHU�WKH�HPHUJHQF\�DOORFDWLRQ�FULWHULD��� 

[138] 7KLV�OHG�WR�D�QHZ�RIIOLQH�DOORFDWLRQ�SURFHVV�IRU�³WLPH�VHQVLWLYH´�ZRUNHUV�ZKR�

ZRXOG�SURYLGH� FULWLFDO� EHQHILWV� RU�SUHYHQW�PDMRU� ORVV� WR�1HZ�=HDODQG�ZLWK� FULWHULD�

GHWHUPLQHG�E\�WKH�0LQLVWHU�IURP�DERXW�0DUFK��������7KH�FULWHULD�ZHUH�SXEOLVKHG�RQ�

WKH�0%,(�ZHEVLWH���7KH�FULWHULD�WKDW�DSSOLHG�GXULQJ�WKH�5HOHYDQW�3HULRG�LV�LQFOXGHG�LQ�

$SSHQGL[�WKUHH���7KH�FULWHULD�ZHUH�VHW�³H[WUHPHO\�KLJK´�DQG�DSSOLFDQWV�ZHUH�DGYLVHG�

WKDW�WKHUH�ZDV�QR�JXDUDQWHH�WKDW�WKH\�ZRXOG�REWDLQ�D�0,4�DOORFDWLRQ�HYHQ�LI�WKH\�PHW�

WKH� FULWHULD� DV� WKHUH� ZHUH� ³OLPLWHG� YRXFKHUV� DYDLODEOH� LQ� HDFK� WUDYHO� SHULRG´���

,QWHUQDWLRQDO� ILOP�SURGXFWLRQ�FUHZV�DUH�DQ�H[DPSOH�RI�ZRUNHUV�DSSURYHG�XQGHU� WKH�

WLPH�VHQVLWLYH�DOORFDWLRQ� 

*URXS�DOORFDWLRQV 

[139] *URXS�DOORFDWLRQV�DURVH�RXW�RI�D�&DELQHW�GHFLVLRQ�LQ�6HSWHPEHU������WR�DOORZ�

FODVV�H[FHSWLRQV�WR�1HZ�=HDODQG¶V�FORVHG�ERUGHU��LQ�DGGLWLRQ�WR�H[FHSWLRQV�IRU�FULWLFDO�

ZRUNHUV��ZKHUH�WKH�FODVV�PHW�HFRQRPLF��VRFLDO��FXOWXUDO�RU�DFDGHPLF�EHQHILWV�WKDW�KDG�

QDWLRQDO�VLJQLILFDQFH�IRU�1HZ =HDODQG���([DPSOHV�RI�JURXS�DOORFDWLRQV�WKDW�ZHUH�PDGH�

LQFOXGHG�1HZ =HDODQG�DQG�LQWHUQDWLRQDO�VSRUWV�WHDPV��VHDVRQDO�HPSOR\PHQW�ZRUNHUV�

DQG�1HZ =HDODQGHUV�DWWHQGLQJ�WKH�([SR �����'XEDL�� �7KH�SXEOLVKHG�FULWHULD�GXULQJ�

WKH�5HOHYDQW�3HULRG�LV�LQFOXGHG�LQ�$SSHQGL[ WKUHH� 

*URXQGHG�.LZLV 

,QWURGXFWLRQ 

[140] ,W�PLJKW�EH�WKRXJKW�E\�VRPH�RU�HYHQ�PDQ\�WKDW�1HZ�=HDODQG�FLWL]HQV�RYHUVHDV�

GXULQJ�WKH�SDQGHPLF�PDGH�WKHLU�FKRLFH�WR�EH�RYHUVHDV���7KH\�PLJKW�WKLQN�WKDW�HLWKHU�



 

 

WKHVH�FLWL]HQV�VKRXOG�KDYH�FRPH�KRPH�ZKHQ�WKH\�KDG�WKH�FKDQFH�WR�GR�VR�DW�WKH�VWDUW�

RI�WKH�SDQGHPLF��RU��LI�WKH\�OHIW�1HZ�=HDODQG�GXULQJ�WKH�SDQGHPLF��WKDW�WKH\�VKRXOG�

QRW�KDYH�GRQH�VR�� � ,� VHW�RXW� WKH�DGYLFH�JLYHQ� WR�RYHUVHDV�1HZ�=HDODQGHUV�RU� WKRVH�

LQWHQGLQJ�WR�WUDYHO�RYHUVHDV�EHIRUH�GLVFXVVLQJ�WKH�VLWXDWLRQ�WKDW�1HZ�=HDODQG�FLWL]HQV�

IRXQG�WKHPVHOYHV�LQ�DIWHU�WKDW�DGYLFH�ZDV�JLYHQ�DQG�ZKLFK�KDV�OHG�WR�WKLV�SURFHHGLQJ� 

7KH�FDOO�WR�FRPH�KRPH 

[141] ,Q� WKH� HDUO\� GD\V� RI� WKH� SDQGHPLF�� DV� FRQFHUQV�ZHUH� ULVLQJ�� FRXQWULHV�ZHUH�

FORVLQJ�WKHLU�ERUGHUV�DQG�WKH�DYDLODELOLW\�RI�FRPPHUFLDO�IOLJKWV�ZDV�UDSLGO\�GHFOLQLQJ��

PDQ\� FRXQWULHV� LQFOXGLQJ� 1HZ� =HDODQG� ZHUH� DGYLVLQJ� WKHLU� QDWLRQDOV� WUDYHOOLQJ�

RYHUVHDV�WR�UHWXUQ�KRPH�ZKLOH�FRPPHUFLDO�RSWLRQV�UHPDLQHG�DYDLODEOH��� 

[142] 7KH�DGYLFH�WR�1HZ�=HDODQGHUV�LQFOXGHG� 

(a) WKH�5W�+RQ�:LQVWRQ�3HWHUV��0LQLVWHU�RI�0)$7��DGGUHVVLQJ�WKH�PHGLD�DW�

3DUOLDPHQW�RQ����0DUFK�������WKDW�1HZ�=HDODQGHUV�ZKR�ZHUH�RYHUVHDV�

VKRXOG�³VWDUW�FRPLQJ�KRPH�QRZ´�DQG�WKDW�³3ODQ�$�LV�WR�JHW�WKHP�KRPH�

QRZ�RQ�FRPPHUFLDO�IOLJKWV�ZKLOVW�WKH\�VWLOO�H[LVW´� 

(b) 0)$7� LVVXLQJ� D� 6DIH� 7UDYHO� 1RWLFH� RQ� ��� 0DUFK� ����� XUJLQJ�

1HZ =HDODQGHUV�WUDYHOOLQJ�RYHUVHDV�WR�FRQVLGHU�UHWXUQLQJ�KRPH�DV�VRRQ�

DV�SRVVLEOH��DQG�LVVXLQJ�D�³GR�QRW�WUDYHO´�DGYLVRU\�IRU�WKRVH�SODQQLQJ�

RQ� OHDYLQJ� WKH� FRXQWU\� WKDW� UHPDLQHG� LQ� SODFH� �H[FHSW� IRU� FRXQWULHV�

LQFOXGHG�LQ�4)7��XQWLO�LW�ZDV�UHPRYHG�RQ�� 0DUFK�������DQG 

(c) D�IXUWKHU�SXEOLF�DQQRXQFHPHQW�IURP�0LQLVWHU�3HWHUV�RQ��� 0DUFK������

WKDW�³ZH�KDYH�EHHQ�ZDUQLQJ�1HZ�=HDODQGHUV�RIIVKRUH�WKDW�WKH�ZLQGRZ�

IRU�IO\LQJ�KRPH�LV�FORVLQJ´�DQG�WKDW�³ZH�DUH�UHDFKLQJ�D�SRLQW�ZKHUH�WKH�

EHVW�RSWLRQ�IRU�PRVW�1HZ�=HDODQGHUV�RIIVKRUH�LV�WR�VKHOWHU�LQ�SODFH´� 

[143] :KHQ�WKLV�DGYLFH�ZDV�JLYHQ�RIILFLDOV�HVWLPDWHG�WKDW�WKHUH�ZHUH�DURXQG��������

1HZ�=HDODQGHUV�WHPSRUDULO\�RYHUVHDV�DQG�D�IXUWKHU���������ZKR�UHVLGHG�SHUPDQHQWO\�

RYHUVHDV�� � 0)$7� ZDV� XUJLQJ� RYHUVHDV� 1HZ� =HDODQGHUV� WR� UHJLVWHU� RQ� 6DIH7UDYHO�

�HQDEOLQJ�GLUHFW�FRQWDFW�ZLWK�WKHP��DQG�WKH�QXPEHU�UHJLVWHULQJ�ZDV�³VXUJLQJ´���7KH�



 

 

GDWD�IURP�6DIH7UDYHO� LQGLFDWHG� WKDW�RYHUVHDV�1HZ�=HDODQGHUV�ZHUH�FRQFHQWUDWHG� LQ�

$XVWUDOLD��WKH�8QLWHG�.LQJGRP�DQG�WKH�8QLWHG�6WDWHV��EXW�VSUHDG�WKURXJKRXW�WKH�ZRUOG�

LQ�$VLD��(XURSH��WKH�3DFLILF��$IULFD��6RXWK�$PHULFD�DQG�WKH�&DULEEHDQ� 

[144] 1HZ�=HDODQG�RYHUVHDV�PLVVLRQV�DQG�0)$7¶V�&RQVXODU�'LYLVLRQ�ZHUH�UHFHLYLQJ�

LQFUHDVLQJ� QXPEHUV� RI� FDOOV� IURP� 1HZ� =HDODQGHUV�� � ,Q� :HOOLQJWRQ�� 0)$7� ZDV�

UHFHLYLQJ�PRUH�WKDQ�����FDOOV�D�GD\���:KLOH�LQ�WKH�ZHHN�RI����0DUFK������PRVW�RI�WKH�

FDOOV�ZHUH�VHHNLQJ�WUDYHO�DGYLFH��E\����0DUFK������PRVW�ZHUH�DVNLQJ�IRU�*RYHUQPHQW�

DVVLVWDQFH�ZLWK�UHSDWULDWLRQ���7KHVH�FDOOV�ZHUH�IURP�DOO�RYHU�WKH�ZRUOG�EXW�DW�WKDW�WLPH�

FXUUHQW�³KRWVSRWV´�ZHUH�0RURFFR��6RXWK�$PHULFD��3HUX�DQG�&KLOH��DQG�(XURSH���0)$7�

ZDV�FRQVLGHULQJ�LQQRYDWLYH�PHDVXUHV�WR�DVVLVW�WKHP�WR�UHWXUQ� 

[145] 7KRXVDQGV�RI�1HZ�=HDODQGHUV�UHWXUQHG�DW�WKLV�WLPH���-XVW�RYHU�������SDVVHQJHUV�

UHWXUQHG�RQ����0DUFK������DORQH���%\����0DUFK��������������1HZ�=HDODQGHUV�KDG�

UHWXUQHG���,W�ZDV�UHFRJQLVHG�E\�0)$7�WKDW�D�ODUJH�QXPEHU�RI�1HZ�=HDODQGHUV�UHVLGHQW�

RYHUVHDV� LQ� GHYHORSHG� FRXQWULHV� ZLWK� DGYDQFHG� KHDOWK� V\VWHPV�ZRXOG� EH� OLNHO\� WR�

³VKHOWHU�LQ�SODFH´���,W�LV�HYLGHQW�IURP�WKH�HYLGHQFH�EHIRUH�WKH�&RXUW�WKDW�PDQ\�GLG�VR� 

[146] $IWHU�WKHVH�FDOOV�WR�FRPH�KRPH��RYHUVHDV�1HZ�=HDODQGHUV��ERWK�WKRVH�WKDW�KDG�

GHFLGHG�LQ�WKRVH�HDUO\�GD\V�WR�VWD\�ZKHUH�WKH\�ZHUH��DQG�WKRVH�ZKR�WUDYHOOHG�RYHUVHDV�

IRU� YDULRXV� UHDVRQV� RQFH� RYHUVHDV� ERUGHUV� EHJDQ� ORRVHQLQJ� UHVWULFWLRQV� DQG�

FRPPHUFLDO�IOLJKWV�EHJDQ�WR�LQFUHDVH��ZHUH�DEOH�WR�UHWXUQ�LI�WKH\�FRXOG�VHFXUH�D�SODFH�

LQ�0,4�� 

[147] :KHQ�4)7�ZLWK�$XVWUDOLD�FRPPHQFHG��D�SXEOLF�VWDWHPHQW�ZDV�PDGH�RQ�� $SULO�

�����WKDW� 

>4)7@�ZLOO�QRW�EH�ZKDW�LW�ZDV�SUH�&29,'�����DQG�WKRVH�XQGHUWDNLQJ�WUDYHO�
ZLOO�GR�VR�XQGHU�WKH�JXLGDQFH�RI�³IO\HU�EHZDUH´���3HRSOH�ZLOO�QHHG�WR�SODQ�IRU�
WKH�SRVVLELOLW\�RI�KDYLQJ�WUDYHO�GLVUXSWHG�LI�WKHUH�LV�DQ�RXWEUHDN� 

[148] 7KH� RQO\� RWKHU� SXEOLF� DGYLFH� EHIRUH� WKH� &RXUW� WKDW� HQFRXUDJHG� RYHUVHDV�

1HZ =HDODQGHUV� WR� UHWXUQ� RFFXUUHG� RQ� ���0D\� ����� DW� D� SUHVV� FRQIHUHQFH52�ZKHQ�

0LQLVWHU�+LSNLQV� VDLG� WKHUH�ZHUH�������� URRPV� LQ�0,4�DYDLODEOH�RYHU� WKH� FRPLQJ�

 
52� 3UHVV�FRQIHUHQFHV�IURQWHG�E\�WKH�3ULPH�0LQLVWHU��WKH�0LQLVWHU�RI�)LQDQFH��WKH�0LQLVWHU�RI�+HDOWK�

RU�SXEOLF�VHUYDQWV��LQFOXGLQJ�'U %ORRPILHOG��ZHUH�D�UHJXODU�IHDWXUH�GXULQJ������DQG������ 



 

 

PRQWKV� DQG� ³QRZ� LV� D� JRRG� WLPH� IRU� WKRVH� 1HZ� =HDODQG� FLWL]HQV� DQG� SHUPDQHQW�

UHVLGHQWV�DURXQG�WKH�ZRUOG�ZKR�ZDQW�WR�FRPH�EDFN�WR�1HZ�=HDODQG�«�>WR�WDNH@�XS�WKH�

RSSRUWXQLW\�WR�FRPH�EDFN´� 

*URXQGHG�.LZLV¶�HYLGHQFH 

[149] 0V�%LUW��WKH�FKDLU�RI�*URXQGHG�.LZLV��PRYHG�WR�/RQGRQ�ZLWK�KHU�KXVEDQG�LQ�

-DQXDU\������ZKHUH�VKH�LV�HPSOR\HG�DV�D�ODZ\HU�ZLWK�D�JOREDO�PHGLD�FRPSDQ\���+HU�

DIILGDYLW�HYLGHQFH�WR�WKLV�&RXUW�H[SODLQHG�WKDW�*URXQGHG�.LZLV�FDPH�DERXW�IROORZLQJ�

KHU� LQFUHDVLQJ� FRQFHUQ�� IURP�PLG�-XO\������� DW� WKH� LQDELOLW\�RI�1HZ�=HDODQGHUV� WR�

REWDLQ�D�SODFH�LQ�0,4�DQG�UHWXUQ�KRPH���7KLV�KDG�EHFRPH�D�IUHTXHQW�FRQYHUVDWLRQ�ZLWK�

RWKHU�1HZ =HDODQGHUV�LQ�/RQGRQ� 

[150] 2Q���$XJXVW������*URXQGHG�.LZLV�ODXQFKHG�D�)DFHERRN�SDJH�DQG�RWKHU�VRFLDO�

PHGLD�FKDQQHOV���$V�DW����'HFHPEHU������WKH�)DFHERRN�SDJH�KDG�RYHU�������PHPEHUV���

7KH� FRUH� IXQFWLRQ� RI� WKH� JURXS� ZDV� WR� UHSUHVHQW� WKH� LQWHUHVWV� RI� WKRVH� ZKR� ZHUH�

LPSDFWHG� E\� WKH� 0,4� V\VWHP�� � $PRQJVW� RWKHU� DFWLYLWLHV� DQG� DGYRFDF\�� LQ�

PLG�$XJXVW ������FRQFHUQHG�ZLWK�WKH�ODFN�RI�SXEOLFO\�DYDLODEOH�GDWD�DERXW�GHPDQG�

IRU�WKH�0,4�V\VWHP��KRZ�ORQJ�SHRSOH�KDG�EHHQ�GHOD\HG�LQ�UHWXUQLQJ��DQG�WKH�LPSDFW�LW�

ZDV�KDYLQJ�RQ�WKHLU�OLYHV��*URXQGHG�.LZLV�FRQGXFWHG�D�VXUYH\��� 

[151] 7KH�UHVSRQGHQWV�FULWLFLVH�WKH�VXUYH\�DV�XQUHOLDEOH�DQG�KHDUVD\���+RZHYHU��LW�KDV�

QRW�EHHQ�QHFHVVDU\�WR�JHW�LQWR�WKH�GHWDLO�RI�WKH�LQIRUPDWLRQ�SURGXFHG�IURP�WKH�VXUYH\�

ZKHUH�WKRVH�FRQFHUQV�PLJKW�EH�UHOHYDQW���,W�LV�VXIILFLHQW�WR�VD\�WKH�IROORZLQJ���$OPRVW�

������SHRSOH�UHVSRQGHG�LQFOXGLQJ�VLJQLILFDQW�QXPEHUV�IURP�WKH�8QLWHG�6WDWHV�DQG�WKH�

8QLWHG�.LQJGRP���7KH�VXUYH\�DVNHG�TXHVWLRQV�DERXW�ZKHUH�SHRSOH�ZHUH��KRZ�PDQ\�

ZHUH� YDFFLQDWHG�� WKH� SXUSRVH� RI� WUDYHO�� KRZ� ORQJ� SHRSOH¶V� WUDYHO� SODQV� KDG� EHHQ�

GHOD\HG��ZKHWKHU�WKH\�KDG�DSSOLHG�IRU�DQG�EHHQ�GHFOLQHG�IRU�HPHUJHQF\�DOORFDWLRQV��

DQG�ZKDW�LPSDFWV�GHOD\�ZDV�KDYLQJ�IRU�WKHP���,W�FRQWDLQHG�TXRWHV�IURP�DIIHFWHG�SHRSOH�

DERXW�WKHVH�LPSDFWV��� 

[152] 7KH�LQIRUPDWLRQ�LQ�WKH�VXUYH\�VHHPV�ODUJHO\�QRW�LQIRUPDWLRQ�WKDW�0%,(�RU�DQ\�

RWKHU�JRYHUQPHQW�DJHQF\�ZDV�FROODWLQJ�DW�DQ\�VWDJH�GXULQJ������DQG��������0%,(�KDV�

QRW�SURGXFHG�HYLGHQFH�WKDW�LW�KHOG�DOO�RI�WKLV�NLQG�RI�LQIRUPDWLRQ���,W�GLG��KRZHYHU��KDYH�

GDWD�DERXW�WKH�QXPEHU�RI�SHRSOH�ZKR�KDG�UHJLVWHUHG�RQ�0,$6�ZKR�KDG�QRW�UHFHLYHG�



 

 

DOORFDWLRQV���,Q�UHVSRQVH�WR�DQ�2IILFLDO�,QIRUPDWLRQ�$FW��2,$��UHTXHVW�IURP�*URXQGHG�

.LZLV��0%,(�VDLG�WKDW�� 

(a) WKH�QXPEHU�RI�SHRSOH�UHJLVWHUHG�RQ�WKH�0,4�RQOLQH�SRUWDO�ZKR�GLG�QRW�

KDYH�DQ�DOORFDWLRQ��RU�YRXFKHU��DV�DW��� -XO\������ZDV�������� 

(b) WKH�DYHUDJH�GD\V�EHWZHHQ�UHJLVWHULQJ�DQG�ZKHQ� WKH�YRXFKHU�ZDV� ODVW�

VHQW�ZDV����� GD\V�DQG�WKH�PHGLDQ�ZDV����� GD\V��WKLV�ZDV�WKH�DYHUDJH�

IRU�DOO�PRQWKV�VLQFH�0,$6�KDV�EHHQ�RSHUDWLQJ�SULRU�WR�-XO\������� 

(c) WKH� QXPEHU� RI� SHRSOH�ZKR� UHJLVWHUHG� RQ� WKH� V\VWHP� EHIRUH� �� $SULO�

�����DQG�ZKR�GLG�QRW�KDYH�DQ�DOORFDWLRQ�DV�DW��� -XO\������ZDV���������

DQG 

(d) WKH�QXPEHU�RI�SHRSOH�ZKR�UHJLVWHUHG�EHIRUH��� )HEUXDU\������DQG�ZKR�

GLG�QRW�KDYH�DOORFDWLRQV�DV�DW��� -XO\������ZDV���������� 

[153] +RZHYHU��WKH�UHVSRQVH�DOVR�DGYLVHG�WKDW�WKH�DERYH�ILJXUHV�PLJKW�QRW�DFFXUDWHO\�

UHSUHVHQW� WKH� QXPEHU� RI� SHRSOH� ZKR� ZHUH� ZDLWLQJ� IRU� DQ� 0,4� YRXFKHU� RQFH� D�

UHJLVWUDWLRQ�ZDV�PDGH�E\�D�XVHU���7KLV�ZDV�EHFDXVH�LQGLYLGXDOV�FRXOG�QRW�GHOHWH�WKH�

UHJLVWUDWLRQ�WKHPVHOYHV���7KLV�PHDQW�WKDW��LI�WKHLU�FLUFXPVWDQFHV�FKDQJHG�DQG�WKH\�QR�

ORQJHU�ZLVKHG�WR�FRPH�WR�1HZ =HDODQG��WKHLU�UHJLVWUDWLRQ�ZRXOG�UHPDLQ�LQ�WKH�V\VWHP�

GHVSLWH�DQ�DOORFDWLRQ�QRW�EHLQJ�DFWLYHO\�VRXJKW���$GGLWLRQDOO\��SHRSOH�PD\�KDYH�PDGH�

PRUH� WKDQ� RQH� UHJLVWUDWLRQ�� ZKLFK� PHDQW� WKH� 0,$6� GDWD� PD\� KDYH� FRQWDLQHG�

GXSOLFDWHV� 

[154] 0%,(� DOVR� KDG� GDWD� UHODWLQJ� WR� HPHUJHQF\� DOORFDWLRQV� WKDW� LW� SURYLGHG� LQ�

UHVSRQVH�WR�DQRWKHU�2,$�UHTXHVW�IURP�*URXQGHG�.LZLV���7KLV�LV�GLVFXVVHG�ODWHU� 

[155] ,Q�DGGLWLRQ�WR�REWDLQLQJ�WKLV�LQIRUPDWLRQ��*URXQGHG�.LZLV�KDV�ILOHG�DIILGDYLWV�

IURP����LQGLYLGXDOV�SURYLGLQJ�H[DPSOHV�RI�WKH�H[SHULHQFH�1HZ�=HDODQG�FLWL]HQV�KDYH�

KDG�LQ�WU\LQJ�WR�UHWXUQ�KRPH���7KLV�LQIRUPDWLRQ�LV�VXPPDULVHG�LQ�$SSHQGL[�IRXU���7KH�

H[DPSOHV�VKRZ�D�UDQJH�RI�1HZ�=HDODQGHUV�ZKR�KDG�EHHQ�RYHUVHDV�VLQFH�EHIRUH�WKH�

SDQGHPLF�DV�ZHOO�DV�WKRVH�ZKR�WUDYHOOHG�RXW�RI�1HZ�=HDODQG�DW�VRPH�SRLQW�LQ�WKH�ODVW�



 

 

WZR�\HDUV���7KH\�VKRZ�D�UDQJH�RI�UHDVRQV�IRU�WKHLU�WUDYHO���8QLYHUVDOO\��WKH\�VKRZ�WKH�

GLIILFXOW\�WKH\�H[SHULHQFHG�LQ�WU\LQJ�WR�REWDLQ�D�SODFH�LQ�0,4���6HYHUDO�RI�WKHP�DOVR�

WULHG�WR�REWDLQ�DQ�HPHUJHQF\�DOORFDWLRQ�ZLWKRXW�VXFFHVV���,Q�PRVW�FDVHV��WKH�GLIILFXOWLHV�

H[SHULHQFHG�FDXVHG�VLJQLILFDQW�GLVWUHVV���6RPH�VXIIHUHG�VHULRXV�KHDOWK�FRQVHTXHQFHV���

6RPH�H[SHULHQFHG�ILQDQFLDO�GLVWUHVV�DV�ZHOO� 

[156] ,�GLVFXVV�VRPH�RI�WKH�DIILGDYLWV�EXW�IRU�QRZ��,�VHW�RXW�WZR�H[DPSOHV�WR�SURYLGH�

D�VHQVH�RI�WKH�GLIILFXOWLHV�FLWL]HQV�IDFHG�LQ�WU\LQJ�WR�UHWXUQ�DQG�WKH�LPSDFW�XSRQ�WKHP��� 

[157] 7KH�ILUVW�H[DPSOH�LV�D�1HZ�=HDODQG�FLWL]HQ��$6��ZKR�KDG�EHHQ�OLYLQJ�LQ�WKH�

8.�VLQFH��������6KH�EHJDQ�ORRNLQJ�WR�UHWXUQ�WR�1HZ�=HDODQG�IRU�&KULVWPDV������WR�

VSHQG� WLPH� ZLWK� KHU� IDPLO\� DQG� WR� VXSSRUW� KHU� PRWKHU� ZKR� KDG� GHPHQWLD�� � 2Q�

�� 1RYHPEHU������VKH�ZDV�DEOH�WR�VHFXUH�D�0,4�SODFH�IRU����-DQXDU\��������+RZHYHU��

RQ���-DQXDU\������WKH�DLUOLQH�FDQFHOOHG�KHU�IOLJKW���%HWZHHQ�-DQXDU\�DQG�-XO\�������

VKH�PDGH�RYHU�����DWWHPSWV�WR�VHFXUH�D�YRXFKHU�WKURXJK�WKH�0,$6�RQOLQH�V\VWHP��DOO�

RI�ZKLFK�ZHUH�XQVXFFHVVIXO���6KH�PDGH�WKUHH�DWWHPSWV�LQ�WKH�YLUWXDO�OREE\���7KH�ILUVW�

WZR�ZHUH�RQ��� DQG����2FWREHU�������ZKHUH�VKH�ZDV��������DQG��������LQ�WKH�TXHXH�

UHVSHFWLYHO\����+HU�ODVW�DWWHPSW�ZDV�WKH�VHYHQWK�OREE\�ZKHUH�KHU�SRVLWLRQ�ZDV����������

6KH�GLG�QRW�DSSO\�IRU�DQ�HPHUJHQF\�DOORFDWLRQ�EHFDXVH�VKH�EHOLHYHG�VKH�ZDV�LQHOLJLEOH���

6KH�KDV�VXIIHUHG�³XQEHOLHYDEOH�VWUHVV�DQG�JULHI´���6KH�KDV�QHHGHG�SURIHVVLRQDO�KHOS�IRU�

KHU�PHQWDO�KHDOWK�DQG�VWUHVV� 

[158] 7KH�VHFRQG�H[DPSOH�LV�D�1HZ�=HDODQG�FLWL]HQ��+:���ZKR�LV�D�PRWKHU�RI�WZR�

WHHQDJHG�GDXJKWHUV�DQG�ZKR�XVXDOO\�OLYHV�LQ�1HZ�=HDODQG���6KH�WUDYHOOHG�WR�WKH�8.�WR�

VXSSRUW�KHU�\RXQJHU�EURWKHU��ZKR�ZDV�VWUXJJOLQJ�WR�FRSH�IROORZLQJ�WKH�GHDWK�RI�WKHLU�

IDWKHU�LQ�2FWREHU��������6KH�SODQQHG�WR�UHWXUQ�WR�1HZ =HDODQG�LQ�DERXW�WKUHH�PRQWKV�

EXW�EHJDQ�VHHNLQJ�D�SODFH� LQ�0,4�ZKHQ� WKH�8.�ZHQW� LQWR� ORFNGRZQ�LQ�1RYHPEHU�

�������6KH�FKHFNHG�WKH�0,4�ZHEVLWH�PXOWLSOH�WLPHV�HYHU\�GD\�WR�WU\�WR�FRPH�WR�KRPH��� 

[159] :KHQ�WKH�8.�ORFNGRZQ�HDVHG�LQ�)HEUXDU\�������VKH�FRQWLQXHG�WR�WU\�WR�VHFXUH�

D�VSDFH�LQ�0,4��VHWWLQJ�DQ�DODUP�LQ�WKH�PLGGOH�RI�WKH�QLJKW�LQ�FDVH�WKH�WLPH�GLIIHUHQFH�

ZDV�KLQGHULQJ�KHU�FKDQFHV���+HU�GDXJKWHUV�DQG�PRWKHU�ZHUH�DOVR�FKHFNLQJ�WKH�SDJH���

7KH\�FRXOG�QRW�ILQG�D�VSRW���,Q�KHU�ZRUGV��³P\�PHQWDO�KHDOWK�VWDUWHG�GHWHULRUDWLQJ�TXLWH�



 

 

EDGO\��,�VWDUWHG�KDYLQJ�SDQLF�DWWDFNV�DQG�VHYHUH�DQ[LHW\���)RU�WKH�ILUVW�WLPH�LQ�P\�OLIH��

,�KDG�EHFRPH�GHSUHVVHG´��� 

[160] :KHQ�4)7�RSHQHG�ZLWK�$XVWUDOLD��VKH�ERRNHG�D�IOLJKW�WR�6\GQH\�ZKHUH�VKH�

SODQQHG�WR�TXDUDQWLQH�WKHQ�WUDYHO�WR�1HZ�=HDODQG�ZLWKRXW�QHHGLQJ�WR�XVH�0,4���7KH�

ILUVW�IOLJKW�VKH�ZDV�DEOH�WR�ILQG�ZDV�LQ�1RYHPEHU��������:KLOH�WKDW�ZDV�VWLOO�VRPH�WLPH�

DZD\��LW�JDYH�KHU�VRPH�KRSH���7KHQ�4)7�FORVHG�DQG�VKH�³VSLUDOOHG�DJDLQ´�NQRZLQJ�VKH�

FRXOG�QRW�JHW�EDFN���6KH�ZURWH�WR�WKH�3ULPH�0LQLVWHU�DQG�UHFHLYHG�D�UHSO\�IURP�0LQVWHU�

+LSNLQV¶�RIILFH�RQ����$XJXVW������ZKLFK�DGYLVHG�KHU�WR�NHHS�FKHFNLQJ�WKH�DOORFDWLRQV�

SDJH� 

[161] ,Q�$XJXVW������KHU�IOLJKW�WR�6\GQH\�ZDV�FDQFHOOHG���6KH�NHSW�FKHFNLQJ�IRU�0,4�

VSDFHV�LQ�1HZ�=HDODQG�EXW�WKHQ�WKH�V\VWHP�ZDV�VWRSSHG�IRU�D�SHULRG���2QFH�WKH�YLUWXDO�

OREE\�ZDV�DQQRXQFHG�� VKH�HQWHUHG� WKH� ILUVW� VL[� OREELHV�� �6KH�FDPH�����������������

�����������������������DQG��������LQ�WKH�TXHXH���$V�DW�'HFHPEHU������VKH�KDG�QRW�

VHFXUHG�D�SODFH��� 

[162] 6KH�ZDV�FXUUHQWO\�VWD\LQJ�ZLWK�KHU�XQFOH�LQ�(QJODQG�DQG�ZDV�XQHPSOR\HG���6KH�

KDG�PLVVHG�KHU�GDXJKWHU¶V�KLJK�VFKRRO�EDOO�DQG�KHU���WK�ELUWKGD\���%RWK�KHU�GDXJKWHUV�

ZHUH�VWUXJJOLQJ�ZLWKRXW�WKHLU�PRWKHU���6KH�KDG�EHHQ�XQDEOH�WR�SD\�UHQW�RQ�KHU�KRXVH�

LQ�1HZ�=HDODQG�WKDW�LV�RZQHG�E\�KHU�PRWKHU�ZKR�ZDV�VWUXJJOLQJ�ZLWK�WKH�PRUWJDJH�

SD\PHQWV���6KH�KDV�D�EOLQG�GRJ�ZKR�ZDV����\HDUV�ROG�DQG�ZKR�VKH�NQHZ�ZDV�SLQLQJ�

IRU�KHU���6KH�ZDV�VWUXJJOLQJ�WR�FRSH�DQG�KDV�UHFHLYHG�SURIHVVLRQDO�KHOS�IRU�KHU�DQ[LHW\�

DQG�GLIILFXOWLHV�ZLWK�VOHHSLQJ� 

7KH�SURFHGXUDO�KLVWRU\�RI�WKH�FODLP 

[163] *URXQGHG� .LZLV� FRPPHQFHG� WKLV� SURFHHGLQJ� RQ� � 2FWREHU� ������ � ,W� ZDV�

JUDQWHG�D�SULRULW\�KHDULQJ���,QLWLDOO\��LW�ZDV�WR�EH�KHDUG�RQ����DQG��� -DQXDU\������DW�

ZKLFK�WLPH�WKH�SUHYLRXVO\�DQQRXQFHG�VWDUW�RI�0,4�IUHH�WUDYHO�KDG�EHHQ�GHOD\HG�WR�WKH�

HQG�RI�)HEUXDU\������53��2Q�WKH�UHVSRQGHQWV¶�DSSOLFDWLRQ��WKH�KHDULQJ�ZDV�DGMRXUQHG�

WR����DQG��� )HEUXDU\������WR�DOORZ�WKHP�WLPH�WR�UHVSRQG�WR�XQDQWLFLSDWHG�DUJXPHQWV�

UDLVHG�E\�*URXQGHG�.LZLV���2Q���DQG��� )HEUXDU\������WKH�*RYHUQPHQW�PDGH�IXUWKHU�

 
53� 7KH�HDUOLHVW�GDWH�FRXQVHO�FRQVLGHUHG�WKH�SURFHHGLQJ�FRXOG�EH�UHDG\�WR�EH�KHDUG� 



 

 

DQQRXQFHPHQWV�WKDW�EURXJKW�DQ�HQG�WR�0,4�IRU�YDFFLQDWHG�UHWXUQLQJ�1HZ =HDODQGHUV���

6XEVHTXHQWO\��WKDW�ZDV�DOVR�WKH�FDVH�IRU�QRQ�YDFFLQDWHG�UHWXUQLQJ�1HZ =HDODQGHUV��� 

[164] 7KH�*RYHUQPHQW¶V�DQQRXQFHPHQWV�UHPRYLQJ�WKH�UHTXLUHPHQW�IRU�0,4�PHDQW�

WKDW�GHWHUPLQLQJ�WKH�SURFHHGLQJ�ZDV�QR�ORQJHU�VR�XUJHQW���7KH�UHVSRQGHQWV�FRQWHQGHG�

WKDW� LW� DOVR� PHDQW� WKH� SURFHHGLQJ� ZDV� PRRW�� � )RU� UHDVRQV� GLVFXVVHG� ODWHU� �XQGHU�

³5HOLHI´��,�KDYH�FRQVLGHUHG�WKDW��GHVSLWH�WKH�FKDQJHV�WR�WKH�ERUGHU��LW�UHPDLQV�LPSRUWDQW�

WR�GHWHUPLQH�WKH�SURFHHGLQJ� 

7+(�5,*+7�72�(17(5� 

7KH�FRQWHQW�RI�WKH�ULJKW 

[165] %25$�DIILUPV�WKH�IXQGDPHQWDO�ULJKWV�DQG�IUHHGRPV�LW�VHWV�RXW�54��7KRVH�ULJKWV�

DQG�IUHHGRPV�³PD\�EH�VXEMHFW�RQO\�WR�VXFK�UHDVRQDEOH�OLPLWV�SUHVFULEHG�E\�ODZ�DV�FDQ�

EH�GHPRQVWUDEO\�MXVWLILHG�LQ�D�IUHH�DQG�GHPRFUDWLF�VRFLHW\´�55 

[166] 7KH\�LQFOXGH�WKH�ULJKW�WR�IUHHGRP��ZKLFK�LV�LQ�WKH�IROORZLQJ�WHUPV�56� 

�� )UHHGRP�RI�PRYHPHQW 

��� (YHU\RQH� ODZIXOO\� LQ� 1HZ� =HDODQG� KDV� WKH� ULJKW� WR� IUHHGRP� RI�
PRYHPHQW�DQG�UHVLGHQFH�LQ�1HZ�=HDODQG� 

��� (YHU\�1HZ�=HDODQG�FLWL]HQ�KDV�WKH�ULJKW�WR�HQWHU�1HZ�=HDODQG� 

��� (YHU\RQH�KDV�WKH�ULJKW�WR�OHDYH�1HZ�=HDODQG� 

��� 1R� RQH�ZKR� LV� QRW� D�1HZ�=HDODQG� FLWL]HQ� DQG�ZKR� LV� ODZIXOO\� LQ�
1HZ =HDODQG�VKDOO�EH�UHTXLUHG�WR�OHDYH�1HZ�=HDODQG�H[FHSW�XQGHU�D�
GHFLVLRQ�WDNHQ�RQ�JURXQGV�SUHVFULEHG�E\�ODZ� 

 
54� %25$��V �� 
55� 6HFWLRQ��� 
56� 8QGHU�%25$��WKH�V����ULJKW�IDOOV�ZLWKLQ�WKH�FROOHFWLRQ�RI�RWKHU�GHPRFUDWLF�DQG�FLYLO�ULJKWV�DQG�

VXSSOHPHQWV�WKH�EDVLF�FLYLO�OLEHUWLHV�RI�HYHU\�SHUVRQ� 



 

 

[167] 7KLV� ³ULJKW� WR� PRELOLW\´� LV� UHFRJQLVHG� DV� D� IXQGDPHQWDO� ULJKW� LQ� WKH�

,QWHUQDWLRQDO�&RYHQDQW�RQ�&LYLO�DQG�3ROLWLFDO�5LJKWV��,&&35��57�DQG�HOVHZKHUH�58��,W�

KDV�LWV�³RULJLQV�LQ�WKH�FDWDFO\VPLF�ULJKWV�YLRODWLRQV�RI�::,,´�59� 

[168] 7KH�ULJKW�WR�UHWXUQ�WR�RQH¶V�FRXQWU\�³UHFRJQL]HV�WKH�VSHFLDO�UHODWLRQVKLS�RI�D�

SHUVRQ�WR�WKDW�FRXQWU\´60�DQG�LV�D�³DPRQJ�WKH�PRVW�FKHULVKHG�ULJKWV�RI�FLWL]HQVKLS´�61��

:LWKRXW� WKH� ULJKW� WR�HQWHU�RQH¶V�FRXQWU\��³WKH� µULJKW� WR�KDYH� ULJKWV¶�FDQQRW�EH� IXOO\�

H[HUFLVHG´�62��,W�VXSSOHPHQWV�WKH�EDVLF�FLYLO�OLEHUWLHV�RI�HYHU\�SHUVRQ63�DQG�LWV�GHQLDO�

FDQ�DIIHFW�RWKHU�ULJKWV�64��,W�LV�WKHUHIRUH�RQH�RI�WKH�PRVW�EDVLF�ULJKWV�65�� 

[169] 2I� WKH�FRPSDUDEOH� ULJKWV�XQGHU� WKH�&DQDGLDQ�&KDUWHU� WR�HQWHU�DQG� UHWXUQ� WR�

RQH¶V�FRXQWU\�RI�FLWL]HQVKLS�66�WKH�6XSUHPH�&RXUW�RI�&DQDGD�KDV�VDLG�WKDW�LWV�³FHQWUDO�

WKUXVW�«�LV�DJDLQVW�H[LOH�DQG�EDQLVKPHQW�� WKH�SXUSRVH�RI�ZKLFK� LV� WKH�H[FOXVLRQ�RI�

PHPEHUVKLS�LQ�WKH�QDWLRQDO�FRPPXQLW\´�67��+RZHYHU��LW�KDV�³H[SDQVLYH�EUHDGWK´�DQG�

LV�WR�EH�LQWHUSUHWHG�JHQHURXVO\�68��,W�KDV�EHHQ�VDLG�WKDW�LW�HQFRPSDVVHV�WKH�ULJKW�WR�HQWHU�

DV�RQH�DQG�ZKHQ�RQH�SOHDVHV�69��2U�WR�SXW�LW�DQRWKHU�ZD\��³ZH�DVFHUWDLQ�DW�OHDVW�RQH�

 
57� %25$�DIILUPV�1HZ�=HDODQG¶V�FRPPLWPHQW�WR�WKH�,&&35���,QWHUQDWLRQDO�&RYHQDQW�RQ�&LYLO�DQG�

3ROLWLFDO�5LJKWV�����8176������HQWHUHG�LQWR�IRUFH��� 0DUFK��������DUW ����� 
58� )RU�H[DPSOH��&DQDGD��6RXWK�$IULFD��,UHODQG��*HUPDQ\�DQG�LQ�RWKHU�LQWHUQDWLRQDO�LQVWUXPHQWV�VXFK�

DV� WKH� (XURSHDQ� &RQYHQWLRQ� RQ� +XPDQ� 5LJKWV� DQG� )XQGDPHQWDO� )UHHGRPV� ���� 8176� ����
�HQWHUHG�LQWR�IRUFH�� 6HSWHPEHU���������6HH�$QGUHZ�%XWOHU�DQG�3HWUD�%XWOHU�7KH�1HZ�=HDODQG�%LOO�
RI�5LJKWV�$FW��$�&RPPHQWDU\���QG�HG��/H[LV�1H[LV��:HOOLQJWRQ��������DW������� 

59� 'LYLWR�Y�&DQDGD������6&&�����>����@���6&5�����DW�>��@� 
60� 8QLWHG�1DWLRQV�+XPDQ�5LJKWV�&RPPLWWHH�&&35�*HQHUDO�&RPPHQW�1R�����$UWLFOH�����)UHHGRP�

RI�0RYHPHQW�����&&&35�&����5HY��$GG�����1RYHPEHU�������DW���� 
61� 'LYLWR�Y�&DQDGD��DERYH�Q�����DW�>�@� 
62� $W�>��@� 
63� %XWOHU�DQG�%XWOHU��DERYH�Q�����DW��������LOOXVWUDWH�WKLV�SRLQW�ZLWK�UHIHUHQFH�WR�IUHHGRP�RI�PRYHPHQW�

ZLWKLQ�1HZ�=HDODQG�FRPSOHPHQWLQJ�WKH�ULJKW�WR�IUHHGRP�RI�H[SUHVVLRQ�DQG�IUHHGRP�RI�DVVHPEO\�
DQG�DVVRFLDWLRQ� 

64� )RU�H[DPSOH��V����RI�%25$�JLYHV�HYHU\RQH�DJHG����\HDUV�RU�PRUH�WKH�ULJKW�WR�YRWH���+RZHYHU��
XQGHU�V�������D��RI� WKH�(OHFWRUDO�$FW�������D�SHUVRQ�FDQ�RQO\�YRWH�ZKHQ�RYHUVHDV� LI� WKH\�KDYH�
YLVLWHG�1HZ�=HDODQG�LQ�WKH�ODVW�WKUHH�\HDUV���6RFLDO�ZHOIDUH�SD\PHQWV�VXFK�DV�VXSHUDQQXDWLRQ�DQG�
YHWHUDQV¶�SHQVLRQ�DOVR�KDYH�³RUGLQDULO\�UHVLGHQW´�LQ�1HZ�=HDODQG�UHTXLUHPHQWV� 

65� %XWOHU�DQG�%XWOHU��DERYH�Q�����DW�������� 
66� &DQDGLDQ�&KDUWHU�RI�5LJKWV�DQG�)UHHGRPV��V������SURYLGHV��³(YHU\�FLWL]HQ�RI�&DQDGD�KDV�WKH�ULJKW�

WR�HQWHU��UHPDLQ�LQ�DQG�OHDYH�&DQDGD´� 
67� 8QLWHG�6WDWHV�RI�$PHULFD�Y�&RWURQL�>����@���6&5������DW�������LQ�6SHQFHU�Y�&DQDGD��+HDOWK��

�����)&�����DW�>��@� 
68� 'LYLWR�Y�&DQDGD��DERYH�Q�����DW�>��@�DQG�>��@���6HH�DOVR�)LW]JHUDOG�Y�5�>����@�1=6&������>����@�

��1=/5�����DW�>���@�WKDW�%25$�LV�WR�EH�JLYHQ�D�JHQHURXV�LQWHUSUHWDWLRQ�DQG�RQH�WKDW�UHQGHUV�WKH�
ULJKWV�SUDFWLFDO�DQG�HIIHFWLYH� 

69� 8QLWHG�6WDWHV�RI�$PHULFD�Y�&RWURQL��DERYH�Q�����DW������SHU�:LOVRQ�-��GLVVHQWLQJ���FRPSDUHG�ZLWK�
6SHQFHU�Y�&DQDGD��+HDOWK���DERYH�Q ����DW�>��@±>��@���&DQDGLDQ�MXGJHV�KDYH�WDNHQ�GLIIHUHQW�YLHZV�
DERXW�ZKHWKHU�D�PLQLPDO� LQIULQJHPHQW�RI� WKH� ULJKW� LV�DQ� LQIULQJHPHQW�DW� DOO� �VHH�� IRU�H[DPSOH��
6SHQFHU�Y�&DQDGD��DERYH�Q�����DW�>���@��RU�LV�DQ�LQIULQJHPHQW�EXW�LV�PRUH�HDVLO\�MXVWLILHG��VHH��IRU�
H[DPSOH��WKH�PLQRULW\�LQ�'LYLWR�Y�&DQDGD��DERYH�Q�����DW�>��@�DQG�>��@��� 



 

 

SDUW�RI�WKH�ZRUOG�WR�ZKLFK�HYHU\�KXPDQ�EHLQJ��QRW�DQ�RXWODZ��FDQ�FODLP�WKH�ULJKW�RI�

HQWU\�ZKHQ�KH�WKLQNV�ILW´�70 

$�MXVWLILHG�OLPLW 

[170] %25$�DSSOLHV� WR�DFWV�RI� WKH�OHJLVODWXUH��H[HFXWLYH�DQG�MXGLFLDU\�DQG�E\�DQ\�

SHUVRQ�RU�ERG\�LQ�WKH�SHUIRUPDQFH�RI�DQ\�SXEOLF�IXQFWLRQ��SRZHU��RU�GXW\�FRQIHUUHG�RU�

LPSRVHG�RQ�WKHP�LQ��E\�RU�SXUVXDQW�WR�ODZ�71��7KLV�PHDQV�%25$�DSSOLHV�WR�WKH�0,4�

DUUDQJHPHQWV�WKDW�DUH�DW�LVVXH�KHUH���7R�WKH�H[WHQW�WKH\�LPSRVH�OLPLWV�RQ�WKH�ULJKW�WR�

IUHHGRP�RI�PRYHPHQW��WKH\�PXVW�PHHW�WKH�³VXFK�UHDVRQDEOH�OLPLWV�SUHVFULEHG�E\�ODZ�

DV�FDQ�EH�GHPRQVWUDEO\�MXVWLILHG�LQ�D�IUHH�DQG�GHPRFUDWLF�VRFLHW\´�UHTXLUHPHQW� 

[171] 7KH�SDUWLHV�DFFHSW�WKDW�ZKHWKHU�WKLV�WHVW�LV�VDWLVILHG�VKRXOG�EH�DSSURDFKHG�LQ�

DFFRUGDQFH�ZLWK�WKH�PHWKRGRORJ\��DOVR�UHIHUUHG�WR�DV�D�IUDPHZRUN��VHW�RXW�LQ�+DQVHQ�

Y�5�72��7KLV�PHDQV�WKDW�WKH�&URZQ�EHDUV�WKH�RQXV�RI�VKRZLQJ�WKDW�D�OLPLWLQJ�PHDVXUH� 

(a) LV�SUHVFULEHG�E\�ODZ� 

(b) VHUYHV�D�SXUSRVH�VXIILFLHQWO\�LPSRUWDQW�WR�MXVWLI\�FXUWDLOPHQW�RI�WKH�ULJKW�

RU�IUHHGRP� 

(c) LV�UDWLRQDOO\�FRQQHFWHG�ZLWK�WKH�SXUSRVH��DQG 

(d) LV�LQ�GXH�SURSRUWLRQ�WR�WKH�LPSRUWDQFH�RI�WKH�REMHFWLYH� 

'HIHUHQFH 

[172] :KHWKHU�WKH�0,4�PHDVXUHV�DW�LVVXH�KHUH�LPSRVHG�DQ�XQMXVWLILHG�OLPLW�RQ�WKH�

V ���ULJKW�LV�D�OHJDO�TXHVWLRQ�IRU�WKH�&RXUW�73�� 

 
70� 3RWWHU�Y�0LQDKDQ����������&/5������+&$��DW�����DQG����±�����FLWHG�LQ�1HZPDQ�Y�0LQLVWHU�IRU�

+HDOWK�DQG�$JHG�&DUH�>����@�)&$�����DW�>��@±>��@� 
71� %25$��V��� 
72� +DQVHQ�Y�5�>����@�1=6&����>����@���1=/5���DW�>���@�DQG�>���@���7KLV�LV�D�IUDPHZRUN�DQG�RWKHU�

DSSURDFKHV�PD\� VRPHWLPHV� EH� DSSURSULDWH�� � 6HH�)RXU�$YLDWLRQ� 6HFXULW\� 6HUYLFH� (PSOR\HHV� Y�
0LQLVWHU�RI�&RYLG����5HVSRQVH�>����@�1=+&������DW�>��@�DQG�>��@±>��@��DQG�<DUGOH\�Y�0LQLVWHU�
IRU�:RUNSODFH�5HODWLRQV�DQG�6DIHW\�>����@�1=+&�����DW >��@�� 

73� )RXU�$YLDWLRQ�6HFXULW\�6HUYLFH�(PSOR\HHV�Y�0LQLVWHU�RI�&RYLG����5HVSRQVH��DERYH�Q�����DW�>��@±
>��@� 



 

 

[173] ,Q�DQVZHULQJ�WKDW�TXHVWLRQ��KRZHYHU��LW�PD\�EH�DSSURSULDWH�WR�JLYH�VRPH�ZHLJKW�

WR� WKH�0LQLVWHU¶V� MXGJPHQW�RQ�KRZ� WKH�EDODQFH� LV� DSSURSULDWHO\� VWUXFN�EHWZHHQ� WKH�

ULJKWV�RI�LQGLYLGXDOV�DQG�WKH�QHHGV�RI�VRFLHW\�GHSHQGLQJ�RQ�WKH�FLUFXPVWDQFHV�74��7KLV�

PD\� EH� DSSURSULDWH� IRU� UHDVRQV� RI� LQVWLWXWLRQDO� FRPSHWHQFH� �LI� WKH�PDWWHU� LQYROYHV�

FRPSOH[� VRFLDO� RU� RWKHU� LVVXHV� DSSURSULDWHO\� GHDOW� ZLWK� E\� WKH� H[HFXWLYH�� DQG�

SDUWLFXODUO\� LI� WKH�GHFLVLRQ�ZDV� UHDFKHG� IROORZLQJ�D�JRRG�SURFHVV� LQ�ZKLFK�FDUHIXO�

FRQVLGHUDWLRQ� ZDV� JLYHQ� WR� WKH� FRPSHWLQJ� PDWWHUV� LQFOXGLQJ� WKH� KXPDQ� ULJKWV�

LQYROYHG�75��7KHUH�PD\�DOVR�EH�IRUHQVLF�OLPLWV�RQ�ZKDW�WKH�&RXUW�FDQ�GHWHUPLQH�LQ�D�

MXGLFLDO�UHYLHZ�SURFHHGLQJ�ZKHUH�WKH�HYLGHQFH�LV�E\�DIILGDYLW�DQG�LQYROYHV�FRQWHVWHG�

VFLHQWLILF�RU�RWKHU�H[SHUW�HYLGHQFH�WKDW�LV�QRW�WKH�VXEMHFW�RI�FURVV�H[DPLQDWLRQ�76�� 

[174] 7KHUH� LV� DOVR� URRP� IRU� WKH� SUHFDXWLRQDU\� SULQFLSOH� WR� RSHUDWH�77� � 7KDW� LV� D�

³IRXQGDWLRQDO� DSSURDFK� WR� GHFLVLRQ�PDNLQJ� XQGHU� XQFHUWDLQW\�� WKDW� SRLQWV� WR� WKH�

LPSRUWDQFH� RI� DFWLQJ� RQ� WKH� EHVW� DYDLODEOH� LQIRUPDWLRQ� WR� SURWHFW� WKH� KHDOWK´� RI�

1HZ =HDODQGHUV�78� � 1HYHUWKHOHVV�� WKH� &URZQ� UHWDLQV� WKH� EXUGHQ� RI� VKRZLQJ� WKDW�

OLPLWLQJ� PHDVXUHV� RQ� WKH� V� ������ ULJKW� WR� HQWHU� DUH� UHDVRQDEOH� DQG� GHPRQVWUDEO\�

MXVWLILHG��DQG�WKH�&RXUW�KDV�WKH�UHVSRQVLELOLW\�RI�GHWHUPLQLQJ�WKDW�DQG�LV�QRW�WR�³VKLUN´�

IURP�LW�79��7KH�ULJRXU�WKDW�WKLV�WHVW�UHTXLUHV�LV�LOOXVWUDWHG�LQ�WKH�FDVHV�80�� 

[175] 7KLV�SURFHHGLQJ�GRHV�QRW�FKDOOHQJH�WKH�*RYHUQPHQW¶V�HOLPLQDWLRQ�VWUDWHJ\���$V�

LW�ZDV�SXW�E\�&RRNH�-�LQ�)RXU�$YLDWLRQ�6HFXULW\�6HUYLFH�(PSOR\HHV��WKHUH�LV�URRP�IRU�

GLIIHUHQW� SROLFLHV� LQ� WKH� &29,'���� UHVSRQVH� DQG� WKH� GXO\� HOHFWHG� UHSUHVHQWDWLYHV�

 
74� +DQVHQ�Y�5��DERYH�Q ����DW�>���@�DQG�>���@��&KLOG�3RYHUW\�$FWLRQ�*URXS�,QF�Y�$WWRUQH\�*HQHUDO�

>����@�1=&$������>����@���1=/5�����DW�>��@��0LQLVWU\�RI�+HDOWK�Y�$WNLQVRQ�>����@�1=&$������
>����@� ��1=/5����� DW� >���@�� DQG�$WWRUQH\�*HQHUDO� Y� ,GHD� 6HUYLFHV� /WG� >����@�1=+&�������
>����@���1=/5�����DW�>���@±>���@� 

75� &KLOG�3RYHUW\�$FWLRQ�*URXS�,QF�Y�$WWRUQH\�*HQHUDO��DERYH�Q�����DW�>��@±>��@�DQG�>��@±>��@� 
76� 1HZ�+HDOWK�1HZ�=HDODQG�,QF�Y�6RXWK�7DUDQDNL�'LVWULFW�&RXQFLO�>����@�1=6&�����>����@���1=/5�

���� DW� >���@±>���@�� DQG�)RXU�$YLDWLRQ�6HFXULW\�(PSOR\HHV� Y�0LQLVWHU� IRU�&RYLG����5HVSRQVH��
DERYH�Q ����DW�>��@±>��@� 

77� <DUGOH\�Y�0LQLVWHU�IRU�:RUNSODFH�5HODWLRQV�DQG�6DIHW\��DERYH�Q�����DW�>��@� 
78� $W�>��@��FLWLQJ�6SHQFHU�Y�&DQDGD��DERYH�Q�����DW�>���@±>���@� 
79� &KLOG�3RYHUW\�$FWLRQ�*URXS�,QF�Y�$WWRUQH\�*HQHUDO��DERYH�Q�����DW�>��@��DQG�0LQLVWU\�RI�+HDOWK�Y�

$WNLQVRQ��DERYH�Q�����DW�>���@� 
80� 6HH�� IRU�H[DPSOH��0DNH� LW����,QF�Y�$WWRUQH\�*HQHUDO�>����@�1=&$������ �7KDW�FDVH�ZDV�DERXW�

OLPLWLQJ�YRWLQJ�WR�WKRVH�DJHG����\HDUV�RU�PRUH���1RW�RQO\�ZDV�LW�QHFHVVDU\�WR�DVN�ZK\�3DUOLDPHQW�
KDG�PDGH�WKH�FKRLFH�LW�GLG��EXW�UHOHYDQW�TXHVWLRQV�IRU�WKH�&RXUW�ZHUH�ZK\����DQG����\HDU�ROGV�
ZHUH� GHHPHG� FKLOGUHQ� DQG�QRW� DGXOWV��ZKDW� WKH� VRFLDO� DGYDQWDJH� RI� OLPLWLQJ� WKH�YRWLQJ� DJH� WR�
�� \HDUV�RU�PRUH�ZDV��ZKHWKHU�DQ\�VXFK�VRFLDO�DGYDQWDJH�RXWZHLJKHG�WKH�KDUP�WR�WKH�SURWHFWHG�
ULJKW�� DQG�ZKHWKHU� H[WHQGLQJ� WKH� IUDQFKLVH� WR� ��� DQG� ���\HDU�ROGV� ZRXOG� EH� KDUPIXO� RU� KDYH�
EHQHILWV���7KLV�ZDV�UHIHUUHG�WR�LQ�<DUGOH\�Y�0LQLVWHU�IRU�:RUNSODFH�5HODWLRQV�DQG�6DIHW\��DERYH�
Q ����DW�>��@� 



 

 

GHFLGHG�WKDW�WKLV�VWUDWHJ\�ZDV�WKH�RQH�WR�SXUVXH�81��7KLV�IRUPV�WKH�EDFNJURXQG�WR�WKH�

OHJDO�TXHVWLRQ�WKDW�LV�EHIRUH�WKLV�&RXUW��� 

&DVH�H[DPSOHV�DQG�FRPPHQWDU\ 

[176] %XWOHU� DQG�%XWOHU��ZULWHUV� RI� D� OHDGLQJ�1HZ =HDODQG� WH[W� RQ�%25$� LVVXHV��

VXJJHVW�WKDW�WKH�H[WHQW�WR�ZKLFK�IUHHGRP�RI�PRYHPHQW�FDQ�EH�OLPLWHG�GHSHQGV�LQ�SDUW�

RQ�WKH�SDUWLFXODU�ULJKW�RI�IUHH�PRYHPHQW�WKDW�LV�EHLQJ�OLPLWHG���7KH\�FRQVLGHU�WKDW�D�

OLPLW�RQ�WKH�V�������ULJKW�ZRXOG�RQO\�EH�MXVWLILHG�LQ�YHU\�OLPLWHG�FLUFXPVWDQFHV���7KH\�

JLYH�D�VHULRXV�SXEOLF�KHDOWK�FRQFHUQ��VXFK�DV�WKH�RXWEUHDN�RI�6$56��DV�DQ�H[DPSOH�RI�

ZKDW�ZRXOG�MXVWLI\�WKDW�OLPLW���,Q�FRQWUDVW��WKH\�VXJJHVW�WKDW�D�OLPLW�RQ�WKH�ULJKW�WR�PRYH�

IUHHO\�ZLWKLQ�1HZ�=HDODQG�FDQ�EH�PRUH�UHDGLO\�MXVWLILHG�E\�SXEOLF�KHDOWK��SXEOLF�RUGHU�

RU�QDWLRQDO�VHFXULW\�UHDVRQV���7KH\�JLYH�WKH�H[DPSOH�RI�WKH�UHTXLUHPHQW�WR�XQGHUJR�D�

GULYLQJ�WHVW�DV�D�UHDVRQDEOH�OLPLW�RQ�WKLV�ULJKW�82 

[177] +RZHYHU��WKHVH�DUH�MXVW�H[DPSOHV�DQG�WKH�GHWDLOV�PDWWHU���)RU�H[DPSOH��%XWOHU�

DQG�%XWOHU�VXJJHVW� WKDW�D�GULYLQJ� WHVW�PD\�QRW�EH�D� UHDVRQDEOH� OLPLW�RQ� WKH�ULJKW� WR�

IUHHGRP� RI� PRYHPHQW� LI� WKH� WHVW� LV� QHDU� LPSRVVLEOH� WR� SDVV� RU�� LI� LW� WDNHV� DQ�

XQUHDVRQDEO\� ORQJ� WLPH�WR�EH�DEOH� WR� VLW� WKH� WHVW�EHFDXVH�RI�DQ�XQGHUIXQGHG� WHVWLQJ�

UHJLPH�83��7KH\�FHUWDLQO\�GR�QRW�VXJJHVW�WKDW�WKH�&29,'����SDQGHPLF�ZLOO�MXVWLI\�D�

OLPLW�RQ�WKH�ULJKW�WR�HQWHU�1HZ�=HDODQG�LQGHILQLWHO\�84�� 

[178] 7KH� 8QLWHG� 1DWLRQV� *HQHUDO� &RPPHQW� RQ� WKH� ,&&35� ULJKW� WR� PRELOLW\�

GLVFXVVHV�KRZ�EXUHDXFUDWLF�EDUULHUV�WR�WKH�H[HUFLVH�RI�WKH�ULJKW�KDV�EHHQ�D�PDMRU�VRXUFH�

RI� FRQFHUQ�85� � 7KHVH� KDYH� LQFOXGHG� ODFN� RI� DFFHVV� WR� LQIRUPDWLRQ� UHJDUGLQJ�

UHTXLUHPHQWV�DQG�XQUHDVRQDEOH�GHOD\V�LQ�WKH�LVVXH�RI�SDVVSRUWV�DQG�WUDYHO�GRFXPHQWV���

 
81� )RXU�$YLDWLRQ�6HFXULW\�(PSOR\HHV�Y�0LQLVWHU�RI�&29,'����5HVSRQVH��DERYH�Q ����DW�>�@� 
82� %XWOHU�DQG�%XWOHU��DERYH�Q ����DW�������� 
83� $W����������$V�ZLOO�EH�GLVFXVVHG�ODWHU��D�ULJKW�WR�HQWHU�1HZ�=HDODQG�OLPLWHG�E\�WKH�UHTXLUHPHQW�WR�

HQWHU�0,4�WKDW�LV�MXVWLILHG�LQLWLDOO\�PLJKW�QRW�EH�MXVWLILHG�LI�LW�UHVXOWV�LQ�GHOD\�IRU�DQ�XQUHDVRQDEOH�
SHULRG� 

84� 7KH�UHOHYDQFH�RI�WKH�WLPH�SHULRG�RYHU�ZKLFK�WKH�OLPLW�DSSOLHV�LV�LOOXVWUDWHG�E\�*RQ]DOH]�GHO�5LR�Y�
3HUX� �&RPPXQLFDWLRQ�� +5&� 1R� ��������� ���� 2FWREHU� ������ DW� >���@�� � 7KH� +XPDQ� 5LJKWV�
&RPPLVVLRQ�FRQVLGHUHG�WKDW�SHQGLQJ�MXGLFLDO�SURFHHGLQJV�PD\�MXVWLI\�UHVWULFWLRQV�RQ�D�SHUVRQ¶V�
ULJKW� WR� OHDYH�KLV�RU�KHU�FRXQWU\�EXW� LI� WKH� MXGLFLDO�SURFHHGLQJV�ZHUH�XQGXO\�GHOD\HG� WKHQ� WKH\�
ZRXOG� EH� QR� ORQJHU� MXVWLILHG�� � ,Q� WKDW� FDVH� WKH� DSSOLFDQW¶V� IUHHGRP� WR� OHDYH� 3HUX� KDG� EHHQ�
VXVSHQGHG�IRU�VHYHQ�\HDUV�DQG�LW�UHPDLQHG�XQFHUWDLQ�KRZ�PXFK�ORQJHU�WKH�VXVSHQVLRQ�ZRXOG�ODVW���
7KLV�ZDV�FRQVLGHUHG�WR�YLRODWH�WKH�DSSOLFDQW¶V�ULJKW�WR�OHDYH�WKHLU�FRXQWU\� 

85� 8QLWHG�1DWLRQV�+XPDQ�5LJKWV�&RPPLWWHH��DERYH�Q�����DW�>��@� 



 

 

2I�WKH�ULJKW�RI�D�SHUVRQ�WR�UHWXUQ�WR�WKHLU�FRXQWU\�WKH�&RPPLWWHH�FRQVLGHUHG�³WKHUH�DUH�

IHZ�� LI� DQ\�� FLUFXPVWDQFHV� LQ� ZKLFK� D� GHSULYDWLRQ� RI� WKH� ULJKW� WR� HQWHU� RQH¶V� RZQ�

FRXQWU\�FRXOG�EH�UHDVRQDEOH´�86�� 

[179] 0RUH� UHFHQWO\� WKH�+XPDQ�5LJKWV�&RPPLWWHH� KDV� VDLG� WKDW� VWDWHV�PXVW� WDNH�

HIIHFWLYH�PHDVXUHV�WR�SURWHFW�WKH�ULJKW�WR�OLIH�DQG�KHDOWK�RI�DOO�LQGLYLGXDOV�ZLWKLQ�WKHLU�

WHUULWRU\�LQ�WKH�IDFH�RI�WKH�&29,'����SDQGHPLF���0HDVXUHV�WKDW�GHURJDWH�IURP�RWKHU�

ULJKWV�PXVW�EH�³VWULFWO\�UHTXLUHG�E\�WKH�H[LJHQFLHV�RI�WKH�SXEOLF�KHDOWK�VLWXDWLRQ´�DQG�

WKHLU�³SUHGRPLQDWH�REMHFWLYH�PXVW�EH� WKH�UHVWRUDWLRQ�RI�D�VWDWH�RI�QRUPDOF\´�ZKHUH�

ULJKWV�DUH�IXOO\�UHVSHFWHG���'HURJDWLRQV��DV�IDU�DV�SRVVLEOH��PXVW�EH�³OLPLWHG�LQ�GXUDWLRQ��

JHRJUDSKLFDO�FRYHUDJH�DQG�PDWHULDO�VFRSH´��SURSRUWLRQDO�DQG�VKRXOG�EH�UHSODFHG�ZLWK�

³OHVV�UHVWULFWLYH�PHDVXUHV´�WKDW�DOORZ�DFWLYLWLHV�WR�EH�FRQGXFWHG�87 

[180] 2I� UHSRUWV� RI� VRPH� FRXQWULHV� GHQ\LQJ� HQWU\� WR� WKHLU� QDWLRQDOV� GXULQJ� WKH�

&29,'����SDQGHPLF��FRPPHQWDWRUV�KDYH�UHIHUUHG�WR�WKLV�JXLGDQFH�DQG�VDLG�88 

,W�LV�GLIILFXOW�WR�FRQFHLYH�RI�DQ\�FLUFXPVWDQFH�ZKHUH�LW�FRXOG�SODXVLEO\�EH�VDLG�
WKDW� WKH� H[LJHQFLHV� RI� WKH� &29,'���� SDQGHPLF� UHTXLUH� D� 6WDWH� 3DUW\� WR�
LQWHUIHUH�ZLWK�WKH�ULJKW�RI�DQ�LQGLYLGXDO�WR�HQWHU�KLV�RU�KHU�RZQ�FRXQWU\�ZKHQ�
WKDW�LQGLYLGXDO�FDQ�EH�VFUHHQHG�RQ�HQWU\��PRQLWRUHG�FORVHO\�IRU����GD\V�DIWHU�
DUULYDO�DQG��LI�QHFHVVDU\��LVRODWHG�DQG�TXDUDQWLQHG�IRU�D�SHULRG�RI�WLPH� 

[181] 6LPLODUO\��DQRWKHU�FRPPHQWDWRU�DUJXHV�89 

6WDWHV� VKRXOG� LPSRVH� SURSRUWLRQDWH� HQWU\� UHVWULFWLRQV� LQ� DFFRUGDQFH� ZLWK�
KXPDQ�ULJKWV�ODZ�DQG�SURYLGH�DVVLVWDQFH�ZKHUH�QHFHVVDU\�WR�SURWHFW�WKH�ULJKW�
WR� UHWXUQ�� � 6LQFH� WKH� ULJKW� WR� UHWXUQ� LV� D� IXQGDPHQWDO� KXPDQ� ULJKW�� VWDWHV��
SDUWLFXODUO\� GXULQJ� WKH� &29,'���� SDQGHPLF�� VKRXOG� XQFRQGLWLRQDOO\�
JXDUDQWHH�WKDW�WKH\�ZLOO�UHFHLYH�WKHLU�QDWLRQDOV�DEURDG��WKXV�DYRLGLQJ�IRUFHG�
VWD\V�LQ�IRUHLJQ�VWDWHV� 

 
86� $W�>��@� 
87� 8QLWHG� 1DWLRQV� +XPDQ� 5LJKWV� &RPPLWWHH� 6WDWHPHQW� RQ� GHURJDWLRQV� IURP� WKH� &RYHQDQW� LQ�

FRQQHFWLRQ�ZLWK�WKH�&29,'����3DQGHPLF�&&35�&�����������$SULO�������DW��� 
88� 5XWVHO�0DUWKD�DQG�6WHSKHQ�%DLOH\�³7KH�ULJKW� WR�HQWHU�KLV�RU�KHU�RZQ�FRXQWU\´�����-XQH�������

(-,/�7DON���ZZZ�HMLOWDON�RUJ!� 
89� *XRIX�/LX�³&29,'����DQG�WKH�+XPDQ�5LJKWV�RI�1DWLRQDOV�$EURDG´������������$-,/�8QERXQG�

����DW����� 



 

 

[182] $QG�VLPLODUO\�90 

,Q� WKH� FDVH� RI� UHWXUQLQJ� QDWLRQDOV�«� WKH� GDQJHU� RI� WUDQVPLVVLRQ� KDV� WR� EH�
ZHLJKHG�DJDLQVW�D�YHU\�FOHDU�VWDQFH�E\�KXPDQ�ULJKWV�LQ�IDYRXU�RI�WKH�DELOLW\�WR�
UH�HQWHU�WKHLU�RZQ�FRXQWU\���7KLV�LV�D�IUHHGRP�WKDW�FDQQRW�EH�GHQLHG�OLJKWO\� 

[183] $QRWKHU� FRPPHQWDWRU� KDV� DUJXHG� WKDW� LW� LV� KLJKO\� TXHVWLRQDEOH�ZKHWKHU� DQ�

RUGHU� SURKLELWLQJ� &DQDGLDQV� IURP� ERDUGLQJ� D� SODQH� LI� WKH\� VKRZHG� V\PSWRPV� RI�

&29,'����ZRXOG�EH�D� UHDVRQDEOH� OLPLW� WKDW�SDVVHG� WKH�SURSRUWLRQDOLW\� WHVW�91� �7KLV�

ZDV� EHFDXVH� WKRVH� GRLQJ� WKH� VFUHHQLQJ� GLG� QRW� KDYH� WKH� H[SHUWLVH� WR� GLVWLQJXLVK�

EHWZHHQ� &29,'���� V\PSWRPV� DQG� WKH� VLPLODU� V\PSWRPV� FDXVHG� E\� FROGV�� IOX��

DOOHUJLHV�DQG�RWKHU�UHVSLUDWRU\�GLVHDVHV���0RUHRYHU��WKH�PLQLPDO�LPSDLUPHQW�WHVW�ZDV�

XQOLNHO\�WR�EH�VDWLVILHG�DV�LW�ZDV�XQFOHDU�ZK\�&DQDGD�FRXOG�QRW�GR�ZKDW�WKH�8QLWHG�

6WDWHV� KDG� GRQH�� QDPHO\� KDYLQJ� V\PSWRPDWLF� SDVVHQJHUV� DVVLJQHG� WR� FRQWDLQPHQW�

DUHDV�RQ�WKH�SODQH���7KH�FRPPHQWDWRU�DUJXHG�WKDW�FRXUWV�VKRXOG�UHTXLUH�³YHU\�FRJHQW�

VFLHQWLILF� DQG� SXEOLF� KHDOWK� HYLGHQFH� WR� MXVWLI\� DQ\� UHVWULFWLRQV� RQ� WKH� PRELOLW\�

ULJKWV´�92� 

[184] ,W�KDV�DOVR�EHHQ�VXJJHVWHG�WKDW�WKH�ODZIXOQHVV�RI�UHVWULFWLRQV�LQ�1HZ�=HDODQG�

DQG�$XVWUDOLD�RQ�WKHLU�FLWL]HQV¶�ULJKW�WR�UHWXUQ�FDXVHG�E\�OLPLWHG�TXDUDQWLQH�FDSDFLW\�

DUH�GRXEWIXO�93��2I�WKH�$XVWUDOLDQ�FDSV�LW�KDV�EHHQ�VDLG�94 

:H�KDYH�OHDUQHG�WKDW�JRYHUQPHQWV�JLYH�SULRULW\�WR�µ$XVWUDOLD¶�±�XQGHUVWRRG�DV�
D� ODQG� PDVV� DQG� LWV� FLWL]HQV� �DQG� SHUKDSV� SHUPDQHQW� UHVLGHQWV�� ±� RYHU�
µ$XVWUDOLDQV¶�� XQGHUVWRRG� DV� D� SHRSOH�ZKR�PLJKW� EH� IRXQG� DQ\ZKHUH� IURP�
0HOERXUQH�WR�0LQVN� 

[185] 7KLV�FRPPHQWDU\�VXJJHVWV�WKDW�WKH�ULJKW�WR�UHWXUQ�LV�QRW�WR�EH�OLJKWO\�LQWHUIHUHG�

ZLWK�DQG�VKRXOG�EH�WKH�PLQLPDO�LPSDLUPHQW�WKDW�LV�QHFHVVDU\�LQ�NLQG�DQG�LQ�H[WHQW���

+RZHYHU��WKLV�FRPPHQWDU\�LV�DW�D�IDLUO\�JHQHUDO�OHYHO���,W�GRHV�QRW��IRU�H[DPSOH��GHOYH�

 
90� )UpGpULF�0pJUHW�³+RPHZDUG�%RXQG"�*OREDO�0RELOLW\�DQG�WKH�5ROH�RI� WKH�6WDWH�RI�1DWLRQDOLW\�

'XULQJ� WKH� 3DQGHPLF´� ������� ����$-,/� 8QERXQG� ���� DW� ����� 'LVWLQJXLVKLQJ� EHWZHHQ� WUDYHO�
UHVWULFWLRQV�RQ�QDWLRQDOV�DQG�RQ�IRUHLJQHUV� 

91� (UURO�3DWULFN�0HQGHV�³5HVWULFWLRQV�RQ�0RELOLW\�5LJKWV�RI�&DQDGLDQV�'XULQJ�WKH�3DQGHPLF��WKH�
&ULWLFDO�1HHG�IRU�3URSHU�6FLHQWLILF�DQG�3XEOLF�+HDOWK�5DWLRQDOHV´�����������1DW¶O�-�&RQVW�/����DW�
�����6HH�DOVR�<YHV�/H�%RXWKLOOLHU�DQG�'HOSKLQH�1DNDFKH�³7KH�5LJKW�RI�&LWL]HQV�$EURDG�WR�5HWXUQ�
'XULQJ�D�3DQGHPLF´�LQ�&ROOHHQ�0�)ORRG�DQG�RWKHUV��HGV��7KH�/DZ��3ROLF\�DQG�(WKLFV�RI�&RYLG����
�8QLYHUVLW\�RI�2WWDZD�3UHVV��2WWDZD������������ 

92� 0HQGHV��DERYH�Q�����DW���� 
93� -R�6KDZ�³&LWL]HQVKLS�DQG�&29,'�����6\QGHPLF�(IIHFWV´�����������*HUPDQ�/-������DW�������� 
94� /HDQQH�:HEHU� ³0RELOLW\� ZLWKRXW� PHPEHUVKLS�� 'R� ZH� QHHG� VSHFLDO� SDVVSRUWV� IRU� YXOQHUDEOH�

JURXSV"´�����-DQXDU\�������*OREDO�&LWL]HQVKLS�2EVHUYDWRU\��KWWSV���JOREEDOFLW�HX�!� 



 

 

LQWR�WKH�TXHVWLRQV�RI�ZKHWKHU�WKH�ULJKW�WR�UHWXUQ�ZDV�HQWLWOHG�WR�PRUH�ZHLJKW�ZKHQ�WKH�

SDQGHPLF�ZDV�ILUVW�HPHUJLQJ�DQG�RYHUVHDV�QDWLRQDOV�ZHUH�VWXFN�HOVHZKHUH�WKURXJK�QR�

IDXOW�RI�WKHLU�RZQ�DV�FRPSDUHG�ZLWK��VD\��QDWLRQDOV�UHVLGHQW�RYHUVHDV�ZDQWLQJ�WR�UHWXUQ�

IRU�D�KROLGD\�LQ�WKH�VXPPHU� 

[186] 7KHUH�DUH�VRPH�H[DPSOHV��WKRXJK�QRW�PDQ\��RI�KRZ�WKH�FRXUWV�KDYH�UHVSRQGHG�

WR�PRELOLW\�UHVWULFWLRQV�LQ�WKH�FRQWH[W�RI�WKH�&29,'����SDQGHPLF���%RWK�&DQDGLDQ�DQG�

$XVWUDOLDQ�FRXUWV�KDYH�XSKHOG�WKH�UHVWULFWLRQV��DOWKRXJK�WKHVH�FDVHV�KDYH�QRW�LQYROYHG�

WKH�H[WHQW�RI�UHVWULFWLRQV�RQ�WKH�ULJKW�RI�D�FLWL]HQ�WR�HQWHU�WKHLU�FRXQWU\�DV�KHUH���7KH\�

DUH�QHYHUWKHOHVV�KHOSIXO�EHFDXVH�RI�WKHLU�UHFRJQLWLRQ�RI�WKH�VWURQJ�SXEOLF�KHDOWK�UHDVRQV�

IRU� WKH� WUDYHO� UHVWULFWLRQV� DQG�� LQ� RQH� RI� WKH� FDVHV�� WKH� GHWDLOHG� DQDO\VLV� RI� WKH�

MXVWLILFDWLRQ�IRU�WKHP�RQ�WKH�HYLGHQFH� 

[187] 2QH�RI�WKHVH�FDVHV�LV�6SHQFHU�Y�&DQDGD�95��,W�FRQFHUQHG�D�FKDOOHQJH�WR�&DQDGD¶V�

UHTXLUHPHQWV�IRU�UHWXUQLQJ�FLWL]HQV�WKDW�DSSOLHG�RQO\�WR�UHWXUQHHV�DUULYLQJ�E\�DLU�96��7KH�

DUUDQJHPHQWV�UHTXLUHG�D�VKRUW�SHULRG�LQ�*RYHUQPHQW�DSSURYHG�DFFRPPRGDWLRQ�RU�D�

TXDUDQWLQH�IDFLOLW\�ZKLOH�DZDLWLQJ�D�&29,'����WHVW�DQG�WKHQ�VHOI�LVRODWLRQ�DW�KRPH�LI�

WKH�WHVW�ZDV�QHJDWLYH�97 

[188] 2QH�RI�WKH�JURXQGV�RQ�ZKLFK�WKHVH�DUUDQJHPHQWV�ZHUH�FKDOOHQJHG�ZDV�WKDW�LW�

FRQVWLWXWHG�DQ�DUELWUDU\� LPSHGLPHQW� WR� WKH� ULJKW�RI� UHWXUQLQJ�DLU� WUDYHOOHUV� WR� IUHHO\�

HQWHU�&DQDGD�� � ,W�ZDV�DUJXHG� WKDW� WKHUH�ZHUH� UHDVRQDEOH�DOWHUQDWLYHV� WR�SUHYHQW� WKH�

LQWURGXFWLRQ� DQG� VSUHDG� RI� &29,'����98� � +RZHYHU�� WKHVH� DOWHUQDWLYHV� ZHUH� QRW�

 
95� 6SHQFHU�Y�&DQDGD��DERYH�Q ��� 
96� &DQDGD¶V�ORQJ�ODQG�ERUGHU�ZLWK�WKH�8QLWHG�6WDWHV�PHDQV�WKDW�PDQ\�DUULYDOV�DUH�E\�ODQG���7KH�IDFW�

WKDW�WKH�DUUDQJHPHQWV�GLG�QRW�DSSO\�WR�ODQG�WUDYHOOHUV�ZDV�QRW�GLVFULPLQDWRU\�EHFDXVH�LW�ZDV�³URRWHG�
LQ�VFLHQWLILF�GDWD´�WKDW�LQGLFDWHG�D�KLJKHU�SHUFHQWDJH�RI�DV\PSWRPDWLF�DLU�WUDYHOOHUV�WHVWHG�SRVLWLYH�
IRU�&29,'����WKDQ�ZDV�WKH�FDVH�IRU�ODQG�WUDYHOOHUV���6HH�DW�>��@�� 

97� 7KH\� ZHUH� UHTXLUHG� WR� VXEPLW� WR� D� WHVW� XSRQ� WKHLU� DUULYDO� DQG� WKHQ� VWD\� DW� HLWKHU�
JRYHUQPHQW�DSSURYHG� DFFRPPRGDWLRQ� �DW� WKHLU� FRVW�� RU� D� GHVLJQDWHG� TXDUDQWLQH� IDFLOLW\� �DW� QR�
FRVW��IRU����KRXUV�ZKLOH�WKH\�DZDLWHG�WKH�UHVXOWV�RI�WKDW�WHVW���2QFH�WKH\�UHFHLYHG�WKH�UHVXOWV�RI�WKH�
WHVW�WKH\�ZHUH�UHTXLUHG�HLWKHU�WR�³TXDUDQWLQH´��LI�WKH�WHVW�ZDV�QHJDWLYH��RU�³LVRODWH´��LI�WKH�WHVW�ZDV�
SRVLWLYH��LQ�DFFRUGDQFH�ZLWK�DQ�LVRODWLRQ�RU�TXDUDQWLQH�SODQ��HLWKHU�DW�WKHLU�KRPH�RU�RWKHU�VXLWDEOH�
SODFH�RI�TXDUDQWLQH� IRU�D�SHULRG�RI����GD\V�� �7KRVH�ZKR�GLG�QRW�KDYH�D� VXLWDEOH�TXDUDQWLQH�RU�
LVRODWLRQ�SODQ�ZHUH�UHTXLUHG�WR�LVRODWH�RU�TXDUDQWLQH�DW�D�GHVLJQDWHG�TXDUDQWLQH�IDFLOLW\���,W�ZDV�DOVR�
SRVVLEOH�WR�YROXQWDULO\�FKRRVH�WR�WDNH�WKDW�URXWH� 

98� )RU� H[DPSOH�� RQH� RI� WKH� SODLQWLIIV� DUJXHG� WKDW� WKHVH� DUUDQJHPHQWV� ZHUH� XQQHFHVVDU\� IRU� KLP�
EHFDXVH�KH�ZDV�QRW�LQIHFWHG�ZLWK�&29,'�����KDG�QRW�KDG�DQ\�FRQWDFW�ZLWK�DQ\RQH�LQIHFWHG�ZLWK�
WKH�YLUXV�� KDG� WHVWHG�QHJDWLYH�SULRU� WR�GHSDUWLQJ� IRU�&DQDGD�� DQG�KDG� WKH�PHDQV� DQG� DELOLW\� WR�
VHOI�TXDUDQWLQH�IRU����GD\V�DW�KRPH� 



 

 

GLVFXVVHG�EHFDXVH�WKH�&RXUW�IRXQG�WKDW�WKH�DUUDQJHPHQWV�ZHUH�QRW�D�OLPLW�RQ�WKH�ULJKW�

WR�HQWHU���7KLV�ZDV�EHFDXVH�WKH�DUUDQJHPHQWV�UHTXLUHG�EULHI�SHULRGV�RI�TXDUDQWLQH�RU�

LVRODWLRQ�³ZLWKLQ´�&DQDGD��� 

[189] $QRWKHU� DUJXPHQW� ZDV� WKDW� WKH� DUUDQJHPHQWV� LPSDFWHG� RQ� WKH� DELOLW\� RI�

&DQDGLDQV�WR�PRYH�LQ�DQG�RXW�RI�WKH�FRXQWU\�EDVHG�RQ�WKHLU�RZQ�FKRLFH�99��7KH�&RXUW�

FRQVLGHUHG� WKDW� WKH� IDFW� WKDW� VRPH� WUDYHOOHUV�PLJKW� YROXQWDULO\� DOWHU� WKHLU� SUHIHUUHG�

WLPHV�RI� WUDYHO� WR�DYRLG� WKH�DUUDQJHPHQWV�ZDV�QRW�DQ� LQIULQJHPHQW�RI� WKHLU� ULJKW� WR�

OHDYH�DQG�HQWHU�&DQDGD�100 

[190] ,Q� GLVPLVVLQJ� WKH� FODLP�� WKH� &RXUW� ZHQW� RQ� WR� PDNH� VRPH� FRQFOXGLQJ�

REVHUYDWLRQV�101��6SHFLILFDOO\��LW�FRQVLGHUHG�WKDW�VWURQJHU�ERUGHU�FRQWUROV��LQFOXGLQJ�D�

ORQJHU�SHULRG�RI�TXDUDQWLQH�DW�WKH�ERUGHU��ZRXOG�EH�DYDLODEOH�ZLWKRXW�LQIULQJLQJ�WKH�

ULJKW�WR�HQWHU�102��7KH�&RXUW�ZHQW�RQ�WR�VD\�103 

,� UHFRJQL]H� WKDW� WKRVH� ZKR� KDYH� VHFRQG� UHVLGHQFHV� DEURDG� RU� RWKHU� JRRG�
UHDVRQV� WR� WUDYHO�PD\� QRW�ZHOFRPH� VXFK�PHDVXUHV�� SDUWLFXODUO\� LI� WKH\� DUH�
UHTXLUHG�WR�SD\�IRU�VRPH�RI�WKHP���+RZHYHU��OLNH�WLPHV�RI�ZDU�DQG�RWKHU�FULVHV��
SDQGHPLFV�FDOO�IRU�VDFULILFHV�WR�VDYH�OLYHV�DQG�DYRLG�EURDG�EDVH�VXIIHULQJ� 

[191] $QRWKHU�RI�WKH�&DQDGLDQ�FDVHV�LV�7D\ORU�Y�1HZIRXQGODQG�DQG�/DEUDGRU�104��7KH�

&KLHI� 0HGLFDO� 2IILFHU� RI� 1HZIRXQGODQG� DQG� /DEUDGRU� KDG� LVVXHG� PHDVXUHV� WKDW�

OLPLWHG�HQWU\�LQWR�WKH�SURYLQFH�WR�LWV�UHVLGHQWV��DV\PSWRPDWLF�ZRUNHUV��DQG�RWKHUV�LQ�

H[WHQXDWLQJ�FLUFXPVWDQFHV�� EXW� VXEMHFW� WR� D� UHTXLUHPHQW� WR� VHOI�LVRODWH� IRU��� GD\V���

0V 7D\ORU��ZKR� OLYHG�HOVHZKHUH� LQ�&DQDGD�� VRXJKW�DQ�H[HPSWLRQ�VR� WKDW� VKH�FRXOG�

WUDYHO�WR�DWWHQG�KHU�PRWKHU¶V�IXQHUDO���6KH�ZDV�LQLWLDOO\�GHFOLQHG�DQ�H[HPSWLRQ�EXW�KHU�

UHTXHVW�IRU�D�UHFRQVLGHUDWLRQ�ZDV�JUDQWHG�HLJKW�GD\V�ODWHU� 

 
99� 7KH�VXEPLVVLRQ�ZDV�EDVHG�RQ�WKH�YLHZ�RI�:LOVRQ�-�LQ�&RWURQL�WKDW�WKH�&KDUWHU�ULJKW�ZDV�³GHVLJQHG�

WR�SURWHFW�D�&DQDGLDQ�FLWL]HQ¶V�IUHHGRP�RI�PRYHPHQW�LQ�DQG�RXW�RI�WKH�FRXQWU\�DFFRUGLQJ�WR�KLV�
RZQ�FKRLFH´���7KH�&RXUW�ZDV�RI�WKH�YLHZ�WKDW�:LOVRQ�-¶V�YLHZ�KDG�QRW�EHHQ�HQGRUVHG�LQ�&RWURQL�
RU�VXEVHTXHQWO\��DW�>��@±>��@� 

100� $W�>��@� 
101� $W�>���@±>���@� 
102� 7KLV�ZRXOG�VDYH�PRUH�OLYHV�DQG�DOOHYLDWH�FRQVLGHUDEOH�VXIIHULQJ��HVSHFLDOO\�IRU�WKRVH�ZKR�ZRXOG�

RWKHUZLVH�EH�KRVSLWDOLVHG�RU�H[SHULHQFH�V\PSWRPV�RYHU�DQ�H[WHQGHG�SHULRG�RI�WLPH����,W�ZRXOG�DOVR�
DYRLG�WKH�SHUFHSWLRQ�RI�VRPH��LQFOXGLQJ�WKH�DSSOLFDQWV�LQ�WKDW�FDVH��WKDW�ZHDNHU�DQG�OHVV�XQLIRUPO\�
DSSOLHG�PHDVXUHV�ZHUH�XQIDLU�DQG�GLG�QRW�FRQWULEXWH�PHDQLQJIXOO\� WR�SUHYHQWLQJ� WKH�HQWU\�DQG�
VSUHDG�RI�&29,'����DQG�YDULDQWV�RI�FRQFHUQ� 

103� $W�>���@� 
104� 7D\ORU�Y�1HZIRXQGODQG�DQG�/DEUDGRU������1/6&����� 



 

 

[192] 2QH� RI� 0V� 7D\ORU¶V� JURXQGV� RI� FKDOOHQJH� ZDV� WKDW� WKH� WUDYHO� UHVWULFWLRQV�

YLRODWHG�KHU�ULJKW�WR�IUHHGRP�RI�PRYHPHQW�JXDUDQWHHG�E\�WKH�&KDUWHU�105��7KH�&RXUW�

FRQFOXGHG�WKDW� WKH�LQIULQJHPHQW�RI�0V�7D\ORU¶V�PRELOLW\�ULJKWV�ZDV�MXVWLILHG�RQ�WKH�

HYLGHQFH�DV�D�UHDVRQDEOH�PHDVXUH�WR�VXSSRUW�WKH�VSUHDG�RI�&29,'����LQ�WKH�SURYLQFH���

:KLOH�WKH�ULJKW�RI�&DQDGLDQ�FLWL]HQV�WR�PRYH�IUHHO\�WKURXJKRXW�WKH�FRXQWU\�ZDV�QRW�D�

ULJKW�WR�EH�WDNHQ�OLJKWO\��KHUH�WKH�LQIULQJHPHQW�ZDV�IOHHWLQJ�106 

[193] 2I� LQWHUHVW�� EHFDXVH� RI� LWV� SDUDOOHOV� ZLWK� WKH� DIILGDYLWV� ILOHG� KHUH�� ZDV� WKH�

IROORZLQJ�HYLGHQFH� 

(a) 3XEOLF� KHDOWK� JRDOV� ZHUH� UDUHO\� DFKLHYHG� WKURXJK� VLQJOH� DFWLRQV� RU�

VLPSOH�WRROV���$�UDQJH�RI�PHFKDQLVPV�PD\�EH�HPSOR\HG���7KH�FHQWUDO�

REMHFWLYH�RI�SXEOLF�KHDOWK�SUDFWLFH�ZDV�WR�LQWHUYHQH�HDUO\�DQG�HIIHFWLYHO\�

PLWLJDWH�RU�SUHYHQW� WKH�HIIHFWV�RI�KDUPIXO� DJHQWV�� �:KHQ� WKH�GHVLUHG�

RXWFRPH�ZDV�DFKLHYHG� �IRU�H[DPSOH��D� ORZHU� OHYHO�RI�GLVHDVH��� WKHVH�

SXEOLF� KHDOWK� LQWHUYHQWLRQV� RIWHQ� DSSHDUHG� WR� WKH� OD\� REVHUYHU� WR� EH�

RYHUGRQH�107 

(b) ,Q�WKH�FRQWH[W�RI�D�SXEOLF�KHDOWK�HPHUJHQF\�ZLWK�HPHUJHQW�DQG�UDSLGO\�

HYROYLQJ�VLWXDWLRQV�� WKH� WLPH�DYDLODEOH� IRU� VHHNLQJ�RXW�DQG�DQDO\VLQJ�

HYLGHQFH�VKUDQN���7KH�PRUH�XUJHQW�WKH�VLWXDWLRQ��DQG�WKH�OHVV�HYLGHQFH��

WKH�PRUH� WKDW� EHVW� MXGJPHQW�PXVW� EH� H[HUFLVHG�� �7KLV� DSSURDFK�ZDV�

LOOXVWUDWLYH�RI�WKH�SUHFDXWLRQDU\�SULQFLSOH��DFWLQJ�WR�SUHYHQW�DQWLFLSDWHG�

KDUP�EHIRUH�FRQILUPDWRU\�HYLGHQFH�ZDV�DYDLODEOH�108 

(c) 7KH�QRYHOW\�RI�WKH�YLUXV��ZLWK�QR�YDFFLQH�RU�WUHDWPHQWV�FRQILUPHG�DV�

EHLQJ�HIIHFWLYH��DQG�WKDW� LW�SURGXFHG�PXFK�PRUH�VHYHUH��FRPSOLFDWHG�

DQG�SURWUDFWHG�FRQGLWLRQV�WKDQ�LQIOXHQ]D��LQFUHDVHG�WKH�FRPSOH[LW\�RI�

WKH�SXEOLF�KHDOWK�GHFLVLRQ�PDNLQJ���7KH�ULVN�RI�H[SRQHQWLDO�VSUHDG�RI�

WKH� YLUXV� PHDQW� WKH� VSHHG� ZLWK� ZKLFK� FRQWURO� LQWHUYHQWLRQV� ZHUH�

 
105� 6KH� DOVR� FKDOOHQJHG� WKH� OHJLVODWLRQ� WKDW� DXWKRULVHG� WKH� &KLHI� 0HGLFDO� 2IILFHU� WR� LPSRVH� WKH�

UHVWULFWLRQV�DV�EHLQJ�RXWVLGH�WKH�OHJLVODWLYH�DXWKRULW\�RI�WKH�SURYLQFH���7KLV�JURXQG�RI�FKDOOHQJH�LV�
QRW�UHOHYDQW�IRU�SUHVHQW�SXUSRVHV� 

106� $W�>���@�DQG�>���@� 
107� 7D\ORU�Y�1HZIRXQGODQG�DQG�/DEUDGRU��DERYH�Q �����DW�>��@� 
108� $W�>��@� 



 

 

LPSOHPHQWHG� ZDV� FUXFLDO� IURP� D� SXEOLF� KHDOWK� SHUVSHFWLYH�� � ,W� ZDV�

HYLGHQW�WKDW�H[WUDRUGLQDU\�PHDVXUHV�ZRXOG�EH�QHFHVVDU\�109 

(d) 6ZLIW�GHSOR\PHQW�RI�SXEOLF�KHDOWK�PHDVXUHV��LQFOXGLQJ�LPSOHPHQWLQJ�

WUDYHO�UHVWULFWLRQV��KDG�EHHQ�NH\�WR�FRQWURO�LQIHFWLRQV�RI�WKH�YLUXV�LQ�WKH�

SURYLQFH� WR� GDWH�� � 2WKHU� PHDVXUHV� WKDW� NHSW� UDWHV� RI� FRPPXQLW\�

WUDQVPLVVLRQ� ORZ�� FRPELQHG� ZLWK� OLPLWLQJ� WKH� QXPEHU� RI� LPSRUWHG�

FDVHV�� ZRXOG� VXSSRUW� WKH� VDIH� GH�HVFDODWLRQ� RI� SXEOLF� KHDOWK�

PHDVXUHV�110 

[194] 7KH�SXUSRVH�RI�WKH�WUDYHO�UHVWULFWLRQV�ZDV�VWDWHG�WR�EH�WR�SUHYHQW�WKH�VSUHDG�RI�

&29,'����LQ�WKH�SURYLQFH���0V�7D\ORU�FRQWHQGHG�WKDW�WKH�RVWHQVLEOH�SXUSRVH�ZDV�WR�

QRW�RYHUZKHOP�WKH�PHGLFDO�UHVRXUFHV�DYDLODEOH�LQ�WKH�SURYLQFH���6KH�DUJXHG�WKDW�WKH�

PHDVXUHV�LQ�SODFH�KDG�DOUHDG\�EHHQ�VXFFHVVIXO�DW�³IODWWHQLQJ�WKH�FXUYH´�DQG�WKLV�PDGH�

WKH�WUDYHO�UHVWULFWLRQV�XQQHFHVVDU\���7KH�&RXUW�GLVDJUHHG���,W�UHIHUUHG�WR�HYLGHQFH�WKDW�

WKH�ELJJHVW�ULVN�FDPH�IURP�WKH�LQWURGXFWLRQ�RI�WKH�YLUXV�IURP�RWKHU�MXULVGLFWLRQV�ZKHUH�

FDVH�QXPEHUV�ZHUH�KLJKHU���7KLV�ZDV�D�SUHVVLQJ�DQG�VXEVWDQWLDO�REMHFWLYH�111 

[195] 0V�7D\ORU�FRQWHQGHG�WKH�WUDYHO�UHVWULFWLRQV�ZHUH�QRW�UDWLRQDOO\�FRQQHFWHG� WR�

WKH�JRDO�RI�UHGXFLQJ�WKH�VSUHDG�RI�&29,'����EHFDXVH�SHRSOH�ZHUH�VWLOO�DEOH�WR�HQWHU�

WKH�SURYLQFH�YLD�WKH�H[HPSWLRQV��LQFOXGLQJ�IURP�DUHDV�ZLWK�KLJK�LQIHFWLRQV���0V�7D\ORU�

FRQWHQGHG�WKDW�LW�ZDV�WKH����GD\�VHOI�LVRODWLRQ�SHULRG�DQG�RWKHU�PHDVXUHV�VXFK�DV�VRFLDO�

GLVWDQFLQJ� WKDW� UHVXOWHG� LQ� VXFFHVV� LQ� WKH� ILJKW� DJDLQVW� WKH�YLUXV�� �7KH� UHVSRQGHQWV��

KRZHYHU�� DGGXFHG� H[SHUW� PRGHOOLQJ� HYLGHQFH� WKDW� GHPRQVWUDWHG� WKDW� WKH� WUDYHO�

UHVWULFWLRQV� VLJQLILFDQWO\� UHGXFHG� WKH�VSUHDG�RI�&29,'����� �7KHUH�ZDV�QR�FRQWUDU\�

HYLGHQFH�DGGXFHG�� �7KH�&RXUW�FRQFOXGHG� WKDW� WKH� WUDYHO� UHVWULFWLRQV�ZHUH� UDWLRQDOO\�

FRQQHFWHG�WR�WKHLU�REMHFWLYH�112 

[196] $V� WR� ZKHWKHU� WKH� PHDQV� FKRVHQ� LQWHUIHUHG� DV� OLWWOH� DV� SRVVLEOH� ZLWK� WKH�

SURWHFWHG�ULJKW��WKH�&RXUW�VDLG�LW�PXVW�³WUHDG�FDUHIXOO\´�113��,W�ZDV�DOZD\V�SRVVLEOH�IRU�

 
109� $W�>��@±>��@�DQG�>��@� 
110� $W�>��@� 
111� $W�>���@±>���@� 
112� $W�>���@±>���@� 
113� $W�>���@� 



 

 

³LPDJLQDWLYH�FRXQVHO�WR�SRVLW�DOWHUQDWLYHV´�DQG�WKH�&RXUW�ZDV�FRQVLGHULQJ�WKH�PDWWHU�

ZLWK� WKH� EHQHILW� RI� KLQGVLJKW�114� � 7KH� &RXUW� VDLG� LW� ZDV� PLQGIXO� WKDW� WKH� WUDYHO�

UHVWULFWLRQV�ZHUH�LQ�HVVHQFH�D�PHGLFDO�GHFLVLRQ�GLUHFWHG�WRZDUGV�SURWHFWLQJ�WKH�KHDOWK�

RI�WKRVH�LQ�WKH�SURYLQFH���7KH�&KLHI�0HGLFDO�2IILFHU�KDG�WKH�TXDOLILFDWLRQV�WR�PDNH�

WKDW�GHFLVLRQ�DQG�VKH�GUHZ�XSRQ�VSHFLDOLVHG�UHVRXUFHV�DW�KHU�GLVSRVDO���7KH�&RXUW�GLG�

QRW� KDYH� DFFHVV� WR� WKRVH� UHVRXUFHV� DQG� GLG� QRW� KDYH� WKH� VSHFLDOLVHG� H[SHUWLVH� WR�

VHFRQG�JXHVV�WKH�GHFLVLRQ�115� 

[197] 0V�7D\ORU� DUJXHG� WKDW� OHVV� GUDVWLF�PHDVXUHV�ZHUH� DYDLODEOH� ±� IRU� H[DPSOH��

ZLGHU� H[HPSWLRQV� DQG� WDLORULQJ� WUDYHO� UHVWULFWLRQV� WR� WDUJHW� LQGLYLGXDOV� ZKR� ZHUH�

H[SRVHG�WR�LQFUHDVHG�ULVN�E\�WKHLU�PHDQV�RI�WUDYHO�RU�WKURXJK�QRW�KDYLQJ�VHOI�LVRODWHG�

LQ� WKHLU�KRPH�SURYLQFH�� �7KH�&RXUW� UHIHUUHG� WR� WKH�SUHFDXWLRQDU\�SULQFLSOH�DQG� WKDW�

SXEOLF�KHDOWK�PHDVXUHV�DFURVV�D�SRSXODWLRQ�ZHUH�RIWHQ�D�PRUH�HIIHFWLYH�PHDQV�WKDQ�

WU\LQJ�WR�WDUJHW�VPDOOHU��DW�ULVN�VXE�JURXSV�116 

[198] $�UHTXLUHPHQW�WR�VHOI�LVRODWH�ZDV�DOVR�QRW�D�VXIILFLHQW�SURWHFWLRQ�RQ�LWV�RZQ���

7KH� UHDOLW\� ZDV� WKDW� QRW� HYHU\RQH� DFWXDOO\� VHOI�LVRODWHG�� � :KHQ� WKH� SURYLQFH�

LPSOHPHQWHG�WKH�WUDYHO�UHVWULFWLRQV��RYHU�D�VL[�ZHHN�SHULRG�SXEOLF�RIILFLDOV�UHFHLYHG�

����FRPSODLQWV�RI�LQGLYLGXDOV�WKDW�ZHUH�QRW�FRPSO\LQJ���6WXGLHV�LQ�WKH�8.�KDG�DOVR�

VKRZQ�WKDW������SHU�FHQW�RI�WKRVH�ZLWK�&29,'����V\PSWRPV�RU�ZKR�ZHUH�D�KRXVHKROG�

FRQWDFW�RI�VRPHRQH�ZLWK�V\PSWRPV�IDLOHG�WR�VHOI�LVRODWH�DV�UHTXLUHG���0RUHRYHU��WKH�

SURYLQFH�KDG�D�GLYHUVH�SRSXODWLRQ�RYHU�D�YDVW�JHRJUDSKLFDO�DUHD�PDNLQJ�LW�LPSRVVLEOH�

WR�PRQLWRU�FRPSOLDQFH�RQ�D�ODUJHU�VFDOH�117�� 

[199] 7HVWLQJ�DOO�LQFRPLQJ�WUDYHOOHUV�ZDV�DOVR�QRW�DQ�HIIHFWLYH�VXEVWLWXWH�IRU�WKH�WUDYHO�

UHVWULFWLRQV���7HVWLQJ�ZDV�D�SRLQW�LQ�WLPH�UHVXOW�DQG�ZRXOG�QRW�SLFN�XS�VRPHRQH�ZKR�

ZDV�LQIHFWHG�ZLWK�WKH�YLUXV�EXW�SUH�V\PSWRPDWLF�DQG�ZLWKRXW�HQRXJK�YLUDO�ORDG�WR�WHVW�

SRVLWLYH�DW�WKH�WLPH�WKH�WHVW�ZDV�WDNHQ���&RQWDFW�WUDFLQJ�ZDV�QRW�DQ�HIIHFWLYH�PHDVXUH�

RQ�LWV�RZQ�EXW�ZDV�DQ�HIIHFWLYH�WRRO�ZKHQ�XVHG�ZLWK�WKH�WUDYHO�UHVWULFWLRQV�118� 

 
114� $W�>���@� 
115� $W�>���@±>���@� 
116� $W�>���@±>���@� 
117� $W�>���@±>���@�DQG�>���@±>���@� 
118� $W�>���@±>���@� 



 

 

[200] 7KH�&RXUW�FRQFOXGHG�WKDW�QRQH�RI�WKH�DOWHUQDWLYHV�ZHUH�D�UHDVRQDEOH�VXEVWLWXWH�

IRU�WKH�WUDYHO�UHVWULFWLRQV���7KH�&RXUW�QRWHG�WKDW�WKH�UHVWULFWLRQV�DGPLWWHG�H[HPSWLRQV���

7KRVH�ZKR�ZHUH�GHQLHG�H[HPSWLRQV� DOVR�KDG� UHFRXUVH� WR� DQ� DSSHDO�SURFHVV�ZLWKLQ�

VHYHQ�GD\V�119 

[201] $V�WR�WKH�SURSRUWLRQDOLW\�WHVW�120 

:KLOH�UHVWULFWLRQV�RQ�SHUVRQDO�WUDYHO�PD\�FDXVH�PHQWDO�DQJXLVK�WR�VRPH��DQG�
FHUWDLQO\� GLG� VR� LQ� WKH� FDVH� RI� 0V� 7D\ORU�� WKH� FROOHFWLYH� EHQHILW� WR� WKH�
SRSXODWLRQ�DV�D�ZKROH�PXVW�SUHYDLO���&29,'����LV�D�YLUXOHQW�DQG�SRWHQWLDOO\�
IDWDO�GLVHDVH���,Q�WKH�FLUFXPVWDQFHV�RI�WKLV�FDVH��0V�7D\ORU¶V�&KDUWHU�ULJKW�WR�
PRELOLW\�PXVW�JLYH�ZD\�WR�WKH�FRPPRQ�JRRG� 

[202] ,Q�$XVWUDOLD��WKH�0LQLVWHU�IRU�+HDOWK�ZLWK�HIIHFW�IURP����0D\������GHWHUPLQHG�

WKDW�DQ\�SDVVHQJHU�RQ�DQ�LQWHUQDWLRQDO�IOLJKW�FRXOG�QRW�HQWHU�$XVWUDOLD�LI�WKH\�KDG�EHHQ�

LQ�,QGLD�ZLWKLQ����GD\V�EHIRUH�WKHLU�IOLJKW�ZDV�VFKHGXOHG�WR�GHSDUW�121��$Q�$XVWUDOLDQ�

FLWL]HQ��WHPSRUDULO\�OLYLQJ�LQ�,QGLD�ZKHUH�WKHUH�ZHUH�YHU\�KLJK�QXPEHUV�RI�&29,'����

FDVHV�DQG�ZKR�ZLVKHG�WR�FRPH�KRPH��FKDOOHQJHG�WKH�GHWHUPLQDWLRQ�DV�FRQWUDU\�WR�KLV�

ULJKW� WR� UHPDLQ� LQ�� GHSDUW� IURP�� DQG� UH�HQWHU�$XVWUDOLD� DV� KH� WKRXJKW� ILW�122� � 7KH�

FKDOOHQJH�ZDV�XQVXFFHVVIXO���7KH�OHJLVODWLRQ�XQGHU�ZKLFK�WKH�GHWHUPLQDWLRQ�ZDV�PDGH�

FRQWHPSODWHG�WKDW�FLWL]HQV�FRXOG�EH�UHVWULFWHG�IURP�HQWHULQJ�$XVWUDOLD�LQ�UHVSRQVH�WR�

WKH�WKUHDW�RI�GLVHDVH�123��7KH�0LQLVWHU�ZDV�VDWLVILHG�WKDW�WKH�GHWHUPLQDWLRQ�ZRXOG�EH�

OLNHO\�WR�FRQWULEXWH�WR�DFKLHYLQJ�LWV�SXUSRVH��LW�ZDV�DSSURSULDWH�IRU�WKDW�SXUSRVH�DQG�

ZDV�QR�PRUH�UHVWULFWLYH�WKDQ�ZDV�UHTXLUHG�LQ�WKH�FLUFXPVWDQFHV��DQG�LW�ZDV�LQ�SODFH�

RQO\�IRU�WKH�SHULRG�WKDW�ZDV�QHFHVVDU\�124 

[203] 1HZ� =HDODQG� FDVHV� KDYH� DULVHQ� E\� ZD\� RI� MXGLFLDO� UHYLHZ� FKDOOHQJHV� RI�

LQGLYLGXDO�GHFLVLRQV�PDGH�E\�WKH�0LQLVWU\�RI�+HDOWK�RU�0%,(���2QH�RI�WKRVH�ZDV�WKH�

0LQLVWU\�RI�+HDOWK¶V�UHIXVDO�WR�DOORZ�D�SHUVRQ�WR�FXW�VKRUW�KLV�PDQGDWRU\����GD\�0,4�

 
119� $W�>���@±>���@� 
120� $W�>���@� 
121� 1HZPDQ�Y�0LQLVWHU�IRU�+HDOWK�DQG�$JHG�&DUH��DERYH�Q ��� 
122� $XVWUDOLD� UHFRJQLVHV�D�FRPPRQ� ODZ� ULJKW�RI�$XVWUDOLDQ�FLWL]HQV� WR� UHPDLQ� LQ��GHSDUW� IURP��DQG�

UH�HQWHU�$XVWUDOLD� DV� WKH\� WKLQN� ILW�� � %XW� WKH� OHJLVODWXUH� PD\� OLPLW� WKLV� ULJKW� H[SUHVVO\� RU� E\�
QHFHVVDU\�LPSOLFDWLRQ��� 

123� 7KHUH�ZHUH�RWKHU�JURXQGV�RI�FKDOOHQJH�EXW�WKH\�ZHUH�DOO�XQVXFFHVVIXO� 
124� 7KH�OHJLVODWLRQ�ZDV�YLHZHG�DV�LQFRUSRUDWLQJ�D�SURSRUWLRQDOLW\�DQDO\VLV���6HH�GLVFXVVLRQ�DW�>��@±

>��@� 



 

 

WR�VHH�KLV�G\LQJ�IDWKHU�125� �7KH�+LJK�&RXUW� IRXQG� WKHUH� WR�EH�D�VWURQJ�FDVH� WKDW� WKH�

GHFLVLRQ�PDNHU� KDG� FRQVWUXHG� WKH� H[HPSWLRQ� WHVW� WRR� QDUURZO\� DQG� KDG� IDLOHG� WR�

FRQVLGHU� WKH� DSSOLFDQW¶V� VXEPLVVLRQV� IRU� DQ� H[HPSWLRQ� SURSHUO\�� � 7KH� -XGJH�

DFNQRZOHGJHG�WKDW�GHIHUHQFH�WR�WKH�GHFLVLRQPDNHU�ZDV�DSSURSULDWH�LQ�WKH�FRQWH[W�RI�

DQ�XQSUHFHGHQWHG�SXEOLF�KHDOWK�FULVLV�EXW�WKH�LVVXH�LQYROYHG�IUHHGRP�RI�PRYHPHQW��

ZKLFK�ZDV�D�IXQGDPHQWDO�ULJKW���7KH�DSSOLFDQW�ZDV�JUDQWHG�UHOLHI�DXWKRULVLQJ�KLP�WR�

OHDYH�0,4�WR�YLVLW�KLV�IDWKHU�RQ�VWULFW�FRQGLWLRQV� 

[204] 7KH� RWKHU� FRQFHUQHG� 0%,(¶V� UHIXVDO� WR� SHUPLW� WZR� EXVLQHVV� SDUWQHUV� WR�

VHOI�LVRODWH�DW�WKHLU�KRPH�RQ�UHWXUQ�IURP�D�SURSRVHG�ZRUN�PHHWLQJ�LQ�%RVWRQ�RQ����DQG�

�� 1RYHPEHU������126��7KH�+LJK�&RXUW�DGRSWHG�D�EURDG�LQWHUSUHWDWLRQ�RI�WKH�SRZHU�WR�

SHUPLW�D�SHUVRQ�WR�LVRODWH�DQG�TXDUDQWLQH�RWKHU�WKDQ�LQ�D�0,4)���,W�GLG�VR�UHIOHFWLQJ�

WKDW�LW�³VKRXOG�EH�JLYHQ�WKH�LQWHUSUHWDWLRQ�PRVW�FRQVLVWHQW�ZLWK´�V ���RI�%25$�127��,W�

KHOG�WKDW�0%,(�HUUHG�LQ�LWV�LQWHUSUHWDWLRQ�RI�WKH�NLQGV�RI�QHHGV�WKDW�FRXOG�ZDUUDQW�DQ�

H[HPSWLRQ�IURP�WKH�0,4�UHTXLUHPHQW���0%,(�KDG�DOVR�IDLOHG�WR�WDNH�LQWR�DFFRXQW�WKDW�

RYHU���� SHRSOH�ZHUH�LVRODWLQJ�DW�KRPH�DW�WKDW�WLPH�DQG�WKDW�LW�ZDV�LQ�1HZ =HDODQG¶V�

LQWHUHVWV�WR�IDFLOLWDWH�RYHUVHDV�EXVLQHVV�WUDYHO�E\�1HZ =HDODQGHUV�DV�ORQJ�DV�WKLV�GLG�

QRW�FUHDWH�D�VLJQLILFDQW� ULVN�RI�FRPPXQLW\� WUDQVPLVVLRQ�RI�&29,'����� �0%,(�ZDV�

GLUHFWHG�WR�UHFRQVLGHU�WKH�DSSOLFDWLRQ� 

$66(660(17 

7KH�OLPLWLQJ�PHDVXUHV 

[205] *URXQGHG�.LZLV�VXEPLWV�WKHUH�DUH�WKUHH�GLVWLQFW�OLPLWLQJ�PHDVXUHV�RQ�WKH�ULJKW�

RI�1HZ�=HDODQGHUV�WR�HQWHU�1HZ�=HDODQG��QDPHO\�WKDW� 

 
125� &KULVWLDQVHQ�Y�0LQLVWU\�RI�+HDOWK�>����@�1=+&������>����@���1=/5�������&ODXVHV����DQG����RI�

WKH�&29,'����3XEOLF�+HDOWK�5HVSRQVH��,VRODWLRQ�DQG�4XDUDQWLQH��2UGHU������>WKH�,VRODWLRQ�DQG�
4XDUDQWLQH�2UGHU@�SHUPLWWHG�D� SHUVRQ� WR� OHDYH� WKHLU� SODFH�RI� LVRODWLRQ�RU�TXDUDQWLQH� LQ�FHUWDLQ�
FLUFXPVWDQFHV� XQGHU� GLUHFWLRQV� RI� FRQGLWLRQV� LPSRVHG� E\� WKH� &KLHI� ([HFXWLYH� RI�0%,(� RU� LI�
DXWKRULVHG�E\�KHU�WR�GR�VR� 

126� %ROWRQ� Y�&KLHI�([HFXWLYH�RI� WKH�0LQLVWU\� RI�%XVLQHVV�� ,QQRYDWLRQ�DQG�(PSOR\PHQW�� DERYH�Q ����
&ODXVH ��� RI� WKH� ,VRODWLRQ� DQG� 4XDUDQWLQH� 2UGHU� SHUPLWWHG� WKH� 0HGLFDO� 2IILFHU� RI� +HDOWK� WR�
GHWHUPLQH�WKDW�D�SHUVRQ¶V�SODFH�RI�LVRODWLRQ�RU�TXDUDQWLQH�FRXOG�EH�DW�DQ\�RWKHU�IDFLOLW\�RU�SODFH� 

127� $W�>��@� 



 

 

(a) HQWU\� ZDV� FRQGLWLRQDO� RQ� KDYLQJ� D� YRXFKHU� IRU� 0,4�� VSHQGLQJ� D�

SUHVFULEHG�SHULRG�RI�WLPH�LQ�PDQDJHG�LVRODWLRQ��DQG�UHSRUWLQJ�IRU�DQG�

XQGHUJRLQJ�PHGLFDO�H[DPLQDWLRQ�DQG�WHVWLQJ�128 

(b) WKH�ORWWHU\�PRGHO�IRU�REWDLQLQJ�D�YRXFKHU�LQ�0,4�JDYH�1HZ =HDODQG�

FLWL]HQV� WKH� VDPH� FKDQFH� RI� REWDLQLQJ� D� YRXFKHU� DV� WHPSRUDU\� YLVD�

KROGHUV�DQG� WKH� ORZ�RGGV�RI� VHFXULQJ�D�YRXFKHU�PHDQW� WKHUH�ZDV�QR�

JXDUDQWHH�RI�HYHU�EHLQJ�DEOH�WR�HQWHU��DQG 

(c) DOORZLQJ�JURXS�DOORFDWLRQV�FRQVWUDLQHG�WKH�FDSDFLW\�RI�0,4)V�E\�XS�WR�

����URRPV�SHU�IRUWQLJKW� 

[206] 7KH� UHVSRQGHQWV� VXEPLW� WKDW� WKHUH� LV� RQO\� RQH� OLPLWLQJ� PHDVXUH�� WKH� 0,4�

V\VWHP��DQG�LW�LV�DUWLILFLDO�WR�FRQVLGHU�GLIIHUHQW�DVSHFWV�RI�LW�LQ�LVRODWLRQ�IURP�WKH�RWKHUV���

7KH�OLPLW�RQ�WKH�QXPEHUV�ZKR�PD\�HQWHU�1HZ�=HDODQG�DW�DQ\�RQH�WLPH�LV�D�IXQFWLRQ�

RI�WKH�FDSDFLW\�RI�WKH�V\VWHP�DQG�WKH�QHHG�WR�HQVXUH�WKDW�WKH\�FDQ�EH�HIIHFWLYHO\��VDIHO\�

DQG�KXPDQHO\�TXDUDQWLQHG�LQ�WKDW�V\VWHP��� 

[207] 7KH�UHVSRQGHQWV�VXEPLW�WKDW�WKH�ZD\�LQ�ZKLFK�FDSDFLW\�LV�DOORFDWHG�ZLWKLQ�WKH�

V\VWHP�FRXOG�RQO\�FUHDWH�D�VHSDUDWH�OLPLW�RQ�WKH�ULJKW�RI�1HZ�=HDODQG�FLWL]HQV�WR�HQWHU�

LI� WKDW� V\VWHP� JDYH� SULRULW\� WR� IRUHLJQ� QDWLRQDOV� RYHU� 1HZ� =HDODQG� FLWL]HQV�� � 7KH�

UHVSRQGHQWV�VD\�WKDW�LW�GRHV�QRW�GR�VR�DQG�WKH�RSSRVLWH�LV�WUXH�EHFDXVH�VRPH�HPHUJHQF\�

DOORFDWLRQV�ZHUH�RQO\�RSHQ�WR�1HZ�=HDODQG�FLWL]HQV�RU�UHVLGHQW�FODVV�YLVDV� 

[208] ,�DFFHSW�WKDW�GHFLVLRQV�DERXW�WKH�ZD\�LQ�ZKLFK�WKH�FRQVWUDLQHG�0,4�FDSDFLW\�

ZDV�DOORFDWHG�ZKHQ�GHPDQG�H[FHHGHG�FDSDFLW\�RSHUDWHG�DV�OLPLWV�RQ�WKH�H[HUFLVH�RI�

RYHUVHDV�1HZ�=HDODQGHUV¶�ULJKW�WR�UHWXUQ���)RU�H[DPSOH��WKH�YRXFKHU�V\VWHP��WKH�YLUWXDO�

OREE\�DQG�WKH�JURXS�DOORFDWLRQ�V\VWHP�ZHUH�DYDLODEOH�WR�WHPSRUDU\�YLVD�KROGHUV�ZKHQ�

LW�LV�SODLQ�IURP�WKH�PDWHULDO�EHIRUH�WKH�&RXUW�WKDW�RYHUVHDV�1HZ�=HDODQG�FLWL]HQV�FRXOG�

QRW�UHWXUQ�DV�DQG�ZKHQ�WKH\�ZLVKHG�WR�GR�VR��� 

 
128� ,Q�GHVFULELQJ� WKLV� ILUVW�PHDVXUH��*URXQGHG�.LZLV� DOVR� UHIHUV� WR� WKH� UHTXLUHPHQW� IRU� D�QHJDWLYH�

&29,'���� WHVW� ���KRXUV�EHIRUH�GHSDUWXUH�� �+RZHYHU�� QR�VXEPLVVLRQV�ZHUH� DGYDQFHG� WKDW� WKLV�
PHDVXUH�ZDV�QRW�GHPRQVWUDEO\�MXVWLILHG���$V�LW�LV�QRW�DGGUHVVHG�LQ�WKH�VXEPLVVLRQV�,�GR�QRW�FRQVLGHU�
LW�IXUWKHU� 



 

 

[209] +RZHYHU��,�DOVR�DFFHSW�WKDW�WKH�OLPLWLQJ�PHDVXUHV�UDLVHG�E\�*URXQGHG�.LZLV�

PXVW�EH�FRQVLGHUHG�LQ�WKH�FRQWH[W�RI�WKH�0,4�V\VWHP�DV�D�ZKROH���,I�WKH�YRXFKHU��YLUWXDO�

OREE\�DQG�JURXS�DOORFDWLRQ�V\VWHPV�RSHUDWHG�DV�D�OLPLW�RQ�1HZ�=HDODQGHUV¶�ULJKW�WR�

HQWHU�� LW� PLJKW� EH� SRVVLEOH� WR� VKRZ� WKDW� WKH\� ZHUH� GHPRQVWUDEO\� MXVWLILHG� ZKHQ�

FRQVLGHUHG�DORQJVLGH�WKH�HPHUJHQF\�DOORFDWLRQ�SURFHVV� 

[210] ,� WKHUHIRUH� FRQVLGHU� WKH� LVVXHV� WKDW� UHODWH� WR� HDFK� RI� WKH� OLPLWLQJ� PHDVXUHV�

EHIRUH� FRQVLGHULQJ� ZKHWKHU� WKH� OLPLWV� LPSRVHG� E\� WKH� V\VWHP� DV� D� ZKROH� ZHUH�

UHDVRQDEOH�DQG�GHPRQVWUDEO\�MXVWLILHG� 

3UHVFULEHG�E\�ODZ 

/HJLVODWLYH�IUDPHZRUN 

[211] 0,4� DUUDQJHPHQWV� ZHUH� LPSOHPHQWHG� XQGHU� WKH� &29,'���� 3XEOLF� +HDOWK�

5HVSRQVH�$FW�������WKH�&29,'����$FW���DQG�WKH�&29,'����3XEOLF�+HDOWK�5HVSRQVH�

�$LU�%RUGHU��2UGHU��1R����������WKH�$LU�%RUGHU�2UGHU��DQG�WKH�&29,'����3XEOLF�

+HDOWK� 5HVSRQVH� �,VRODWLRQ� DQG� 4XDUDQWLQH�� 2UGHU� ����� �WKH� ,VRODWLRQ� DQG�

4XDUDQWLQH�2UGHU��PDGH�XQGHU�WKH�&29,'����$FW��� 

[212] 7KH�UHOHYDQW�SURYLVLRQV�RI� WKH�$FW�DQG� WKH�RUGHUV�DUH�VHW� LQ�$SSHQGL[�ILYH���

7KH\�LQFOXGH�D�UHTXLUHPHQW�LQ�WKH�$FW�WKDW��ZKHQ�PDNLQJ�RUGHUV�XQGHU�LW��WKH�0LQLVWHU�

PXVW�³EH�VDWLVILHG�WKDW�WKH�RUGHU�GLG�QRW�OLPLW�RU�ZDV�D�MXVWLILHG�OLPLW�RQ�WKH�ULJKWV�DQG�

IUHHGRPV�LQ�>%25$@�´129��� 

9RXFKHU�UHTXLUHPHQW��SUHVFULEHG�0,4�SHULRG�DQG�WHVWLQJ� 

[213] 7KHUH� LV� QR� LVVXH� WKDW� WKH� ILUVW� DOOHJHG� OLPLWLQJ� PHDVXUH� �WKDW� HQWU\� LQWR�

1HZ =HDODQG�ZDV�FRQGLWLRQDO�RQ�KDYLQJ�D�YRXFKHU�IRU�0,4��VSHQGLQJ�D�SUHVFULEHG�

SHULRG� RI� WLPH� LQ� PDQDJHG� LVRODWLRQ�� DQG� UHSRUWLQJ� IRU� DQG� XQGHUJRLQJ� PHGLFDO�

H[DPLQDWLRQ��ZDV�SUHVFULEHG�E\�ODZ��� 

[214] 7KH�$FW�SHUPLWWHG�WKH�0LQLVWHU�WR�PDNH�RUGHUV�UHTXLULQJ�SHRSOH�WR�GR�WKLQJV�

WKDW� ZHUH� OLNHO\� WR� FRQWULEXWH� WR� SUHYHQWLQJ� WKH� ULVN� RI� DQ� RXWEUHDN� RU� VSUHDG� RI�

 
129� &29,'����3XEOLF�+HDOWK�5HVSRQVH�$FW�������V������ED��>&29,'����$FW@� 



 

 

&29,'���� LQFOXGLQJ� EHLQJ� ³LVRODWHG� DQG� TXDUDQWLQHG� LQ� DQ\� VSHFLILHG� ZD\´�� WR�

³XQGHUJR�PHGLFDO�«�WHVWLQJ�RI�DQ\�NLQG��WLPH�DQG�SODFH´�DQG�WR�VDWLVI\�DQ\�FULWHULD�IRU�

HQWHULQJ�1HZ�=HDODQG�LQFOXGLQJ�³EHLQJ�UHJLVWHUHG�WR�HQWHU�DQ�0,4)�RQ�DUULYDO´�130�� 

[215] 7KH�$LU�%RUGHU�2UGHU��LQ�IRUFH�IURP���6HSWHPEHU�������UHTXLUHG��DV�UHOHYDQW�

IRU� SUHVHQW� SXUSRVHV�� DOO� DUULYDOV� WR�1HZ�=HDODQG� WR� EH� LVRODWHG� RU� TXDUDQWLQHG� LQ�

DFFRUGDQFH�ZLWK� WKH� ,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU�ZLWK� VRPH�H[HPSWLRQV�� �$V�DW�

� 1RYHPEHU������� LW� DOVR� UHTXLUHG� �DV� UHOHYDQW�� WKDW� WKH�SHUVRQ�KDYH�D� ³FRQILUPHG�

DOORFDWLRQ��IRU�H[DPSOH��D�YRXFKHU�´�WR�HQWHU�D�0,4)�131��7KH�,VRODWLRQ�DQG�4XDUDQWLQH�

2UGHU�UHTXLUHG�WKH�SHUVRQ�WR�VWD\�LQ�D�0,4)�IRU����GD\V�132�XQWLO�LW�ZDV�DPHQGHG�WR�

VHYHQ� GD\V� LQ� 1RYHPEHU� �����133� DQG� WR� VXEPLW� WR� PHGLFDO� WHVWLQJ�� � 7KHVH�

UHTXLUHPHQWV�ZHUH�DOO�ZLWKLQ�WKH�SRZHU�WR�PDNH�WR�RUGHUV�JUDQWHG�XQGHU�WKH�$FW� 

9LUWXDO�OREE\ 

[216] 7KHUH� LV� DOVR� QR� LVVXH� WKDW� WKH� VHFRQG� DOOHJHG� OLPLWLQJ�PHDVXUH� �WKH� YLUWXDO�

OREE\��ZDV� SUHVFULEHG� E\� ODZ�� �7KH�$LU�%RUGHU�2UGHU� UHTXLUHG� D� SHUVRQ� WR� KDYH� D�

³FRQILUPHG�DOORFDWLRQ´�WR�HQWHU�D�0,4)���)URP���$SULO������WR����1RYHPEHU������WKH�

,VRODWLRQ� DQG� 4XDUDQWLQH� 2UGHU� FRQWDLQHG� GHWDLOV� RI� KRZ� D� SHUVRQ� FRXOG� REWDLQ� D�

³FRQILUPHG� DOORFDWLRQ´� IRU� 0,4)� ZKLFK� LQFOXGHG� ³registering on the managed 

LVRODWLRQ� DOORFDWLRQ� V\VWHP� RQOLQH� SRUWDO� DQG� REWDLQLQJ� D� YRXFKHU´�134  From 

20 November 2021 this was provided for in the Act and included the further detail that 

RQOLQH�DOORFDWLRQV�FRXOG�EH�³LVVXHG�RQ�D�EDVLV�WKDW�WKH�0LQLVWHU�GHFLGHV´�135  The virtual 

lobby was the method by which the online system operated during the Relevant Period. 

 
130� 6HFWLRQ�������D����YL����YLLL��DQG��[���DV�DW�� $XJXVW������� 
131� &ODXVH����$��D�� 
132� ,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU��FO ������D���DV�DW�� 6HSWHPEHU������� 
133� &ODXVH ������D���DV�DW��� 1RYHPEHU������� 
134� &ODXVH ��-����D�� 
135� &29,'����$FW��V ��0��DV�DW����1RYHPEHU������� 



 

 

*URXS�DOORFDWLRQV 

%DFNJURXQG 

[217] :KHWKHU�³JURXS�DOORFDWLRQV´�ZHUH�SUHVFULEHG�E\�ODZ�LV�LQ�LVVXH���$V�GLVFXVVHG�

HDUOLHU�� JURXS� DOORFDWLRQV�ZHUH� DQ� RIIOLQH� V\VWHP� WKURXJK�ZKLFK� SODFHV� LQ� D�0,4)�

FRXOG�EH�REWDLQHG�WR�HQDEOH�HQWU\��� 

[218] %HWZHHQ�ERUGHUV�FORVLQJ�LQ�0DUFK������DQG�6HSWHPEHU�������WKH�ZD\�LQ�ZKLFK�

LQGLYLGXDOV�ZHUH�JUDQWHG�H[FHSWLRQV�HYROYHG���$V�DW���-XQH�������&DELQHW�GHOHJDWHG�

GHFLVLRQV�RQ�ZKHWKHU�D�SHUVRQ�ZDV�DQ�³RWKHU�HVVHQWLDO�ZRUNHU´�WR�LPPLJUDWLRQ�RIILFHUV�

EDVHG�RQ�FULWHULD� WKDW�&DELQHW� VHW�� �7KLV�ZDV� LPSOHPHQWHG� WKURXJK� WKH� LPPLJUDWLRQ�

LQVWUXFWLRQV���&DELQHW�UHWDLQHG�WKH�DELOLW\�WR�GHVLJQDWH�VSHFLILF�FODVVHV�RI�ZRUNHUV�DV�

³RWKHU� FULWLFDO� ZRUNHUV´� ZKHUH� WKHVH� IHOO� RXWVLGH� WKH� FULWHULD� VHW� IRU� LPPLJUDWLRQ�

RIILFHUV� 

[219] 2Q����6HSWHPEHU������&DELQHW�HVWDEOLVKHG�WKH�%RUGHU�([FHSWLRQ�0LQLVWHULDO�

*URXS��ZKLFK�FRPSULVHG�WKH�0LQLVWHUV�RI�,PPLJUDWLRQ��+RXVLQJ��+HDOWK�DQG�,QWHUQDO�

$IIDLUV���7KLV�JURXS�ZDV�WR�FRQVLGHU�SURSRVDOV�IRU�FODVV�H[FHSWLRQV�WR�1HZ�=HDODQG¶V�

FORVHG�ERUGHU���7KH�UDWLRQDOH�IRU�KDYLQJ�D�PLQLVWHULDO�JURXS�WR�PDNH�WKHVH�GHFLVLRQV�

ZDV�WR�HQVXUH�WKDW�GHFLVLRQV�WRRN�LQWR�DFFRXQW�UHTXHVWV�SUHVHQWLQJ�PRVW�XUJHQWO\�EXW�

DOVR�WKH�EURDG�VSHFWUXP�RI�SRVVLEOH�SURSRVDOV�LQ�WKH�SLSHOLQH���&ODVV�H[FHSWLRQV�ZHUH�

WR�EH�IRU�FULWLFDO�ZRUNHUV�EXW�RWKHU�JURXSV�PLJKW�DOVR�EH�SURSRVHG��� 

[220] &DELQHW�DJUHHG�D�IUDPHZRUN�IRU�WKH�%RUGHU�([FHSWLRQ�0LQLVWHULDO�*URXS���7KLV�

LQFOXGHG�FULWHULD�WKDW�ZRUNIRUFH�FODVV�DQG�JURXSV�RWKHU�WKDQ�ZRUNIRUFHV�ZRXOG�HDFK�

KDYH�WR�VDWLVI\���)RU�JURXSV�RWKHU�WKDQ�ZRUNIRUFHV�WKH�FULWHULD�ZHUH�WKDW�WKH\��SURYLGH�

QHW�HFRQRPLF��VRFLDO��FXOWXUDO�RU�DFDGHPLF�EHQHILWV�WKDW�KDYH�QDWLRQDO�VLJQLILFDQFH�IRU�

1HZ =HDODQG��LQFOXGLQJ�IRU�GHIHQFH��QDWLRQDO�VHFXULW\�DQG�IRUHLJQ�SROLF\� LQFOXGLQJ�

EHQHILW� IRU� 1HZ =HDODQG¶V� UHODWLRQVKLSV� LQ� WKH� 3DFLILF��� GLG� QRW� FUHDWH� PRUH� WKDQ�

PLQLPDO� ODERXU� PDUNHW� GLVSODFHPHQW� ULVNV�� EH� ³UHDVRQDEOH� LQ� OLJKW� RI� WKH� WLJKWO\�



 

 

UHVWULFWHG� ERUGHU� VHWWLQJV´�� DQG� GHOLYHU� KLJK� OHYHO� RI� EHQHILWV�� DQG� EH� DOLJQHG� WR�

VWUDWHJLF�REMHFWLYHV�IRU�WKH�VHFWRU�DQG�WKH�JRYHUQPHQW�136 

[221] 7KH� IUDPHZRUN� DOVR� LQFOXGHG� WKDW� IRU� DOO� JURXS� H[FHSWLRQV� �ZRUNIRUFH� DQG�

RWKHU�JURXSV���WKH�LPSDFW�RQ�0,4�FDSDFLW\�KDG�WR�EH�PDQDJHDEOH�LQ�OLJKW�RI�IRUHFDVW�

SUHVVXUHV�DQG�WKH�QDWXUH�RI�WKH�JURXS�� WDNLQJ�LQWR�DFFRXQW�0,4�WRWDO�FDSDFLW\��0,4�

WLPLQJ��0,4�IDFLOLW\�UHTXLUHPHQWV��SXEOLF�KHDOWK�ULVN�DQG�LQWHUQDWLRQDO�DJUHHPHQWV� 

[222] ,W� LV�XQFOHDU�RQ� WKH�HYLGHQFH�ZKHQ� WKH�ILUVW�JURXSV�ZHUH�DSSURYHG� IRU�HQWU\�

DIWHU�WKHVH�FKDQJHV���+RZHYHU��WKH�EULHILQJ�DQG�RWKHU�SDSHUV�EHIRUH�WKH�&RXUW�LQGLFDWH�

WKDW�LQ�2FWREHU�DQG�1RYHPEHU������H[SHFWHG�JURXS�DUULYDOV�ZHUH�FULFNHW�WHDPV�IURP�

WKH� :HVW� ,QGLHV�� 3DNLVWDQ� DQG� 1HZ� =HDODQG�� DQG� WKH� 8QLWHG� 6WDWHV� $QWDUFWLF�

3URJUDPPH�137 

[223] ,I�DQ\�DSSURYHG�JURXSV�ZHUH�DUULYLQJ�EHIRUH�WKH�LQWURGXFWLRQ�RQ���1RYHPEHU�

�����RI�WKH�UHTXLUHPHQW�IRU�D�YRXFKHU�LQ�0,4��RQFH�DSSURYHG�DQG�LVVXHG�ZLWK�YLVDV�

IRU�HQWU\��WKH\�ZRXOG�VLPSO\�WKHQ�KDYH�QHHGHG�WR�ERRN�VHDWV�ZLWK�DQ�DLUOLQH�WKURXJK�

WKH�TXRWD�V\VWHP�WKDW�ZDV�RSHUDWLQJ���)URP���1RYHPEHU�������ZKHQ�D�YRXFKHU�ZDV�

QHFHVVDU\� DQG� WKH�0,$6�ZDV� RSHUDWLRQDO�� RQFH� D� GHFLVLRQ� KDG� EHHQ�PDGH� E\� WKH�

0LQLVWHULDO�JURXS�WKDW�D�JURXS�ZDV�HOLJLEOH�IRU�D�JURXS�DOORFDWLRQ��SODFHV�LQ�WKH�0,$6�

V\VWHP�QHHGHG�WR�EH�REWDLQHG���$URXQG�����URRPV�ZHUH�VHW�DVLGH�IRU�WKLV�SXUSRVH� 

[224] 7KH�0LQLVWHU¶V�HYLGHQFH�LV�WKDW�WKURXJK�ODWH�������DV�WKH�0,$6�V\VWHP�EHGGHG�

LQ�� LW� EHFDPH� DSSDUHQW� WKDW� JURXSV� ZKR� KDG� EHHQ� JUDQWHG� H[FHSWLRQV� WR� ERUGHU�

UHVWULFWLRQV�IRU�VSHFLILF�HFRQRPLF�RU�VRFLDO�SXUSRVHV�ZHUH�KDYLQJ�GLIILFXOW\�LQ�VHFXULQJ�

VSDFH�ZLWKLQ�0,4�� �7KH�0LQLVWHU� VRXJKW� DGYLFH� IURP� RIILFLDOV� DERXW� WKLV�� � ,Q� WKLV�

SHULRG��IRU�WUDYHO�LQ�WKH�-DQXDU\�WR�0DUFK������SHULRG��LW�DSSHDUV�WKDW�DSSURYDOV�ZHUH�

JUDQWHG�IRU�D�VHDVRQDO�HPSOR\HU�VFKHPH��WKH�$XVWUDOLDQ�DQG�%DQJODGHVK�FULFNHW�WHDPV��

WKH�$XVWUDOLDQ�QHWEDOO�WHDP�DQG�WKH�UHIXJHH�SURJUDPPH�138 

 
136� )RU� ZRUNIRUFH� FODVV� SURSRVDOV� WKH� FULWHULD� LQYROYHG�� ILOOLQJ� JDSV� WKDW� FRXOG� QRW� EH� ILOOHG�

GRPHVWLFDOO\��PLQLPDO� ODERXU� ULVNV� IRU�1HZ�=HDODQGHUV�RU�ZLWK� FRQGLWLRQV� WKDW�ZRXOG� VXSSRUW�
LPSURYHPHQWV�WR�WKH�LQGXVWU\¶V�FRQGLWLRQV�DQG�HPSOR\PHQW�RI�1HZ�=HDODQGHUV��QRW�XQGHUPLQLQJ�
WKH�ORQJHU�WHUP�REMHFWLYH�RI�UHGXFLQJ�UHOLDQFH�RQ�ORZ�VNLOOHG�PLJUDQWV�DQG�LPSURYLQJ�WKH�TXDOLW\�
RI�MREV�LQ�D�VHFWRU��DQG�GHPRQVWUDWLQJ�D�VWURQJ�RYHUDOO�FDVH� 

137� 'XULQJ�WKLV�SHULRG�UHWXUQHHV�IURP�,QGLD�RQ�D�FKDUWHUHG�IOLJKW�DQG�FULWLFDO�ZRUNHUV�ZHUH�DSSURYHG� 
138� *LYHQ�WKH�DUULYDO�GDWHV��,�KDYH�DVVXPHG�WKHVH�ZHUH�JUDQWHG�EHIRUH�WKH�SURFHVV�FKDQJHV�PDGH�LQ�

)HEUXDU\������EXW�VRPH�RI�WKHP�PD\�KDYH�EHHQ�PDGH�XQGHU�WKRVH�FKDQJHV� 



 

 

[225] 2Q���)HEUXDU\�������RIILFLDOV�DGYLVHG�WKDW�PRVW�JURXSV�ZRXOG�EH�GLUHFWHG�WR�

VHFXUH�WKHLU�SODFH�XVLQJ�WKH�0,$6�EXW��LQ�FLUFXPVWDQFHV�ZKHUH�WKHLU�HQWU\�ZDV�D�KLJK�

SULRULW\� DQG� WLPH�VHQVLWLYH��PDQXDO� DOORFDWLRQ�ZRXOG� EH� QHFHVVDU\�� � )ROORZLQJ� WKDW�

DGYLFH��WKH�0LQLVWHU�DJUHHG�ZLWK�WKH�&KDLU�RI�WKH�%RUGHU�([FHSWLRQV�0LQLVWHULDO�*URXS�

�+RQ�.ULV�)DDIRL���WKDW�WKLV�*URXS�ZRXOG�GHFLGH�ZKHWKHU�D�JURXS�VKRXOG�EH�HOLJLEOH�

IRU�D�JURXS�DOORFDWLRQ�RI�0,4�VSDFH�DORQJVLGH�WKH�GHFLVLRQ�WR�JUDQW�DQ�H[FHSWLRQ�WR�

WKH�ERUGHU�UHVWULFWLRQV� 

[226] 7KH� 0LQLVWHU¶V� HYLGHQFH� LV� WKDW� KH� VXEVHTXHQWO\� PDGH� GHFLVLRQV� RQ� DQ�

DSSOLFDWLRQ�SURFHVV�DQG�FULWHULD��LQFOXGLQJ�WKH�QHHG�WR�KDYH�WKH�VXSSRUW�RI�D�VSRQVRULQJ�

*RYHUQPHQW� DJHQF\�� �7KH�%RUGHU�([FHSWLRQV�0LQLVWHULDO�*URXS�PDGH� WKH�GHFLVLRQ�

ZKHWKHU� DQ� DSSOLFDQW�ZDV� HOLJLEOH� IRU� D�JURXS�DOORFDWLRQ�DQG� WKHQ�0%,(�PDGH� WKH�

DOORFDWLRQ�IRU�WKH�DSSURSULDWH�GDWHV�WKURXJK�WKH�0,$6�V\VWHP�� 

[227] 7KH�UHVSRQGHQWV�DFNQRZOHGJH�WKDW�WKH�FULWHULD�ZHUH�QRW�SXEOLVKHG�RQ�0%,(¶V�

0,4�ZHEVLWH�³IRU�D�SHULRG´�DQG�WKDW�LW�RXJKW�WR�KDYH�EHHQ�139��,W�VHHPV�WKDW�LW�ZDV�ILUVW�

SXEOLVKHG� RQ� � 6HSWHPEHU� ����� DQG� ZDV� RQ� WKH� ZHEVLWH� WKURXJKRXW� WKH� 5HOHYDQW�

3HULRG�140��$W�VRPH�SRLQW��WKH�ZHEVLWH�DOVR�SXEOLVKHG�GHWDLOV�RI�DOO�WKH�JURXSV�DSSURYHG���

7KH�GHWDLOV�SURYLGHG� WR� WKH�&RXUW�DERXW� WKLV�DUH�FRUUHFW�DV�DW��� )HEUXDU\������� � ,W�

LQFOXGHV�H[SHFWHG�DUULYDOV�IRU�WKH�SHULRG�EHWZHHQ�-DQXDU\������WR�-XQH������141� 

[228] 7KHVH�GHWDLOV�VKRZ�WKDW�� IRU�H[SHFWHG�DUULYDOV�EHWZHHQ�)HEUXDU\������ WR����

-XQH�������DSSURYDOV�ZHUH�JUDQWHG�WR�FULFNHW�WHDPV�IURP�$XVWUDOLD�DQG�%DQJODGHVK��

WKH�$XVWUDOLDQ� 'LDPRQGV� �D� QHWEDOO� WHDP��� WKH� 6RXWKHUQ� 6WDUV� �D� VSRUWV� WHDP��� WKH�

UHIXJHH�SURJUDPPH��5RFNHW�/DE��)LMLDQ�5XJE\��LQ�WKH�SODFH�RI�,WDOLDQ�5XJE\��DQG�WKH�

%ODFN�&DSV��WKH�1HZ�=HDODQG�PHQ¶V�FULFNHW� WHDP��� �)RU�H[SHFWHG�DUULYDOV�EHWZHHQ�

-XQH������DQG���6HSWHPEHU�������DSSURYDOV�ZHUH�JUDQWHG�WR�WKH�1HZ =HDODQG�'HIHQFH�

)RUFH�� WKH� UHIXJHH� SURJUDPPH�� LQWHUQDWLRQDO� VWXGHQWV�� WKH� FRQVWUXFWLRQ� VHFWRU�� WKH�

 
139� 7KLV�ZDV�UDLVHG�DV�DQ�LVVXH�LQ�WKH�³DJUHHG�VWDWHPHQW�RI�LVVXHV´���+RZHYHU��LW�LV�RXWVLGH�WKH�5HOHYDQW�

3HULRG�DQG�*URXQGHG�.LZLV�GRHV�QRW�DGGUHVV�WKH�LVVXH�LQ�LWV�VXEPLVVLRQV�EH\RQG�PHQWLRQLQJ�WKH�
SRLQW� 

140� 6HH�$SSHQGL[�WKUHH� 
141� 7KHVH�GR�QRW�FRYHU�WKRVH�ZKR�ZHUH�JUDQWHG�³WLPH�VHQVLWLYH´�DOORFDWLRQV���,W�DSSHDUV�WKDW�0%,(�

GLG�QRW�SXEOLVK�DSSURYDOV�XQGHU�WKLV�FDWHJRU\���0V /LYDV¶�HYLGHQFH�LV�WKDW�ILOP�SURGXFWLRQ�FUHZV�
PDLQO\�XVHG�0,$6�RU�UHFHLYHG�DSSURYDOV�XQGHU�WKH�RIIOLQH�WLPH�VHQVLWLYH�DOORFDWLRQV� 



 

 

VHDVRQDO�HPSOR\HU�VFKHPH��WKH�(QJOLVK�5RVHV��WKH�(QJOLVK�QHWEDOO�WHDP���2O\PSLFV�

SUH�DQG�SRVW�WUDYHO��DQG�WKH�$QWDUFWLF�SURJUDPPHV� 

[229] )RU�H[SHFWHG�DUULYDOV�GXULQJ�WKH�5HOHYDQW�3HULRG��DSSURYDOV�ZHUH�JLYHQ�WR�D�

FRKRUW�RI�UHIXJHHV��VHDVRQDO�ZRUNHUV��WKH�FRQVWUXFWLRQ�VHFWRU��3DUDO\PSLFV��WKH�%ODFN�

&DSV�DQG�WKH�:KLWH�)HUQV��WKH�1HZ�=HDODQG�PHQ¶V�DQG�ZRPHQ¶V�FULFNHW�WHDPV���WKH�

$QWDUFWLF�3URJUDPPHV�� WKH�'XEDL�([SR��&UDQNZRU[��1HZ�=HDODQG�'HIHQFH�)RUFH��

0DULQHU�ZRUNHUV��H[SRUWHUV��WKH�$OO�%ODFNV�DQG�%ODFN�)HUQV��WKH�1HZ�=HDODQG�PHQ¶V�

DQG�ZRPHQ¶V�UXJE\�WHDPV���KHDOWK�ZRUNHUV��DQG�³6SRUW�DQG�&XOWXUH´�� 

6XEPLVVLRQV 

[230] *URXQGHG�.LZLV�VXEPLWV� WKDW� WKHUH�ZDV�QR�SULPDU\�RU�VHFRQGDU\� OHJLVODWLYH�

EDVLV�IRU�JURXS�DOORFDWLRQV�SULRU�WR����1RYHPEHU��������,W�VXEPLWV�WKDW� 

(a) LQ�6HSWHPEHU������WKHUH�ZDV�QR�OHJLVODWLYH�PHFKDQLVP�IRU�SHUPLWWLQJ�

DQ�DOORFDWLRQ�IRU�D�PDQDJHG�LVRODWLRQ�IDFLOLW\�WR�EH�PDGH�WR�D�JURXS� 

(b) RQ� � 1RYHPEHU� ������ ZKHQ� WKH�$LU� %RUGHU� 2UGHU� ZDV� DPHQGHG� WR�

UHTXLUH� D� SHUVRQ� HQWHULQJ� 1HZ =HDODQG� E\� DLU� WR� KDYH� D� FRQILUPHG�

DOORFDWLRQ�� DQG� GHILQHG� WKLV� DV� D� FRQILUPHG� DOORFDWLRQ� IURP� D�

³ZHE�EDVHG�PDQDJHG�LVRODWLRQ�DOORFDWLRQ�V\VWHP´��WKHUH�ZDV�QR�V\VWHP�

LQ�SODFH�WR�HQDEOH�D�JURXS�WR�XVH�WKH�ZHE�EDVHG�V\VWHP�WR�REWDLQ�D�JURXS�

DOORFDWLRQ� 

(c) RQ�� $SULO�������ZKHQ�WKH�0,4�RUGHU�ZDV�DPHQGHG�WR�DOORZ�D�SHUVRQ�

WR�REWDLQ�D�FRQILUPHG�DOORFDWLRQ�YLD�DQ�RQOLQH�RU�RIIOLQH�DOORFDWLRQ��WKH�

ODQJXDJH�PDGH�LW�FOHDU�WKDW�RIIOLQH�DOORFDWLRQV�ZHUH�IRU�LQGLYLGXDOV�DQG�

WKHLU�SXUSRVH�ZDV�WR�DOORZ�SHRSOH�WR�DSSO\�IRU�D�YRXFKHU�LI� WKH\�KDG�

HQGXUHG�D�ORQJ�ZDLW�WLPH��KDG�D�WLPH�VHQVLWLYH�UHDVRQ�IRU�WKHLU�HQWU\��RU�

ZHUH�YXOQHUDEOH�DQG�WR�KHOS�PLWLJDWH�WKH�ULVN�RI�1HZ =HDODQGHUV�IDFLQJ�

XQUHDVRQDEOH�GHOD\V��DQG 



 

 

(d) JURXS� DOORFDWLRQV� ODFNHG� WUDQVSDUHQF\�� � 'HVSLWH� WKLV� FDWHJRU\�

FRPPHQFLQJ� LQ� 6HSWHPEHU� ������ QR� LQIRUPDWLRQ� ZDV� SXEOLVKHG� RQ�

0%,(¶V�ZHEVLWH�XQWLO�� 6HSWHPEHU������ 

[231] ,I� WKH� &RXUW� ILQGV� WKDW� JURXS� DOORFDWLRQV� ZHUH� SUHVFULEHG� E\� ODZ� EHIRUH�

�� 1RYHPEHU� ������ *URXQGHG� .LZLV� VXEPLWV� WKDW� WKH� &KLHI� ([HFXWLYH� DFWHG�

XQODZIXOO\�E\�IDLOLQJ�WR�SXEOLVK�WKH�FULWHULD�RQ�0%,(¶V�ZHEVLWH�DQG�E\�DOORZLQJ�WKH�

%RUGHU�([HPSWLRQ�*URXS�WR�PDNH�WKH�GHWHUPLQDWLRQ�ZKHQ�WKH�SRZHU�UHVWHG�ZLWK�KHU�� 

[232] 7KH�UHVSRQGHQWV�VXEPLW�WKDW�LW�LV�WKH�0,4�V\VWHP�LQ�LWV�WRWDOLW\�WKDW�LPSRVHV�

WKH�OLPLWDWLRQ�RQ�WKH�ULJKW�WR�HQWHU�1HZ =HDODQG��E\�OLPLWLQJ�WKH�QXPEHU�RI�SHRSOH�ZKR�

HQWHU�1HZ =HDODQG�HDFK�GD\��DQG�WKDW�WKH�&RXUW�VKRXOG�WKHUHIRUH�FRQVLGHU�ZKHWKHU�WKH�

V\VWHP�LQ�LWV�HQWLUHW\�KDV�D�EDVLV�LQ�ODZ��UDWKHU�WKDQ�H[DPLQLQJ�LQGLYLGXDO�DVSHFWV�RI�

WKH� V\VWHP�� �7KH\� VXEPLW� WKDW� EURDG� GLVFUHWLRQDU\� SRZHUV� FDQ�PHHW� WKH� GHJUHH� RI�

SDUWLFXODULW\�UHTXLUHG�WR�EH�³SUHVFULEHG�E\�ODZ´���7KH\�IXUWKHU�VXEPLW�WKDW�GXULQJ�WKH�

5HOHYDQW�3HULRG��JURXS�DOORFDWLRQV�ZHUH�HPSRZHUHG�E\�FO ��/�RI� WKH� ,VRODWLRQ�DQG�

4XDUDQWLQH�2UGHU��EHWZHHQ�� $SULO������DQG��� 1RYHPEHU�������DQG�WKHQ�E\�V ��1�

RI�WKH�&29,'����$FW��� 

[233] 7KH�UHVSRQGHQWV�DFFHSW�WKDW�WKH�FULWHULD�ZDV�QRW�RQ�0%,(¶V�ZHEVLWH�HDUOLHU�DV�

LW�VKRXOG�KDYH�EHHQ�EXW�WKDW�LW�ZDV�SXEOLVKHG�WKURXJKRXW�WKH�5HOHYDQW�3HULRG���7KH\�

DOVR�DFFHSW�WKDW�WKHUH�ZDV�D�PLVDOLJQPHQW�LQ�WKH�SURFHVV�IRU�JUDQWLQJ�JURXS�DOORFDWLRQV�

XQGHU�FO ��/�DQG�WKH�SUDFWLFH�DQG�WKLV�ZDV�UHPHGLHG�RQ����1RYHPEHU������ 

$QDO\VLV 

[234] 7KH�SXUSRVH�RI�WKH�³SUHVFULEHG�E\�ODZ´�FRPSRQHQW�RI�WKH�WHVW�LV�142 

«�WR�HQVXUH�WKDW�EDVLF�UXOH�RI�ODZ�YDOXHV�DUH�FRPSOLHG�ZLWK�ZKHQ�OLPLWV�DUH�
SODFHG� RQ� ULJKWV�� � 7R� SUHFOXGH� DUELWUDU\� DQG� GLVFULPLQDWRU\� DFWLRQ� E\�
JRYHUQPHQW�RIILFLDOV��DFWLRQ�LQ�GHURJDWLRQ�RI�ULJKWV�PXVW�EH�DXWKRULVHG�E\�ODZ���
,Q�DGGLWLRQ��FLWL]HQV�VKRXOG�D�UHDVRQDEOH�RSSRUWXQLW\�WR�NQRZ�LQ�DGYDQFH�ZKDW�
WKH�ODZ�SURKLELWV�VR�WKDW�WKH\�FDQ�DFW�ZLWKLQ�LW� 

 
142� %XWOHU�DQG�%XWOHU�� DERYH�Q ����DW���������FLWLQJ�$WWRUQH\�*HQHUDO�Y� ,'($�6HUYLFHV�/WG� �LQ� VWDW�

PDQ���DERYH�Q ����DW�>���@��DQG�&RQVWLWXWLRQDO�/DZ�RI�&DQDGD���WK�HG�7KRPVRQ�5HXWHUV��7RURQWR��
ORRVHOHDI���������YRO ��DW�>�����D�@� 



 

 

[235] 7KH� OHDGLQJ� VWDWHPHQW� RI� ZKDW� LV� PHDQW� E\� ³SUHVFULEHG� E\� ODZ´� LV� WKDW� RI�

0F*UDWK�-�LQ�+DQVHQ�Y�5�ZKR�VDLG�143 

«�7R�EH�SUHVFULEHG�E\� ODZ�� OLPLWV�PXVW�EH� LGHQWLILDEOH�DQG�H[SUHVVHG�ZLWK�
VXIILFLHQW� SUHFLVLRQ� LQ� DQ�$FW� RI� 3DUOLDPHQW�� VXERUGLQDWH� OHJLVODWLRQ� RU� WKH�
FRPPRQ�ODZ���7KH�OLPLWV�PXVW�EH�QHLWKHU�DG�KRF�QRU�DUELWUDU\�DQG�WKHLU�QDWXUH�
DQG� FRQVHTXHQFHV� PXVW� EH� FOHDU�� DOWKRXJK� WKH� FRQVHTXHQFHV� QHHG� QRW� EH�
IRUHVHHDEOH�ZLWK�DEVROXWH�FHUWDLQW\� 

[236] ,� GR� QRW� DFFHSW� WKH� UHVSRQGHQWV¶� VXEPLVVLRQ� WKDW� LW� LV� VXIILFLHQW� LI� WKH�0,4�

V\VWHP� LQ� LWV�HQWLUHW\�KDG�D�EDVLV� LQ� ODZ��DV� LW�GLG��� UDWKHU� WKDQ�H[DPLQLQJ�ZKHWKHU�

LQGLYLGXDO� DVSHFWV� RI� WKH� V\VWHP� ZHUH� SUHVFULEHG� E\� ODZ�� �$SSURYHG� JURXSV� ZLWK�

H[SHFWHG�DUULYDO�GDWHV� WKDW�ZRXOG�FRLQFLGH�ZLWK�SODFHV� LQ�0,4�GXULQJ� WKH�5HOHYDQW�

3HULRG� LQFOXGHG� WKH� %DQJODGHVK� FULFNHW� WHDP144� DQG� WKH� (QJOLVK� QHWEDOO� WHDP�145��

1HLWKHU�RI�WKHVH�ZHUH�DSSURYDOV�IRU�1HZ�=HDODQG�JURXSV���7KH�URRPV�LQ�0,4�VHW�DVLGH�

IRU� WKRVH� DOORFDWLRQV�ZHUH� URRPV� WKDW�ZHUH� QRW� DYDLODEOH� WR�1HZ�=HDODQG� FLWL]HQV���

7KH\�WKHUHIRUH�LPSRVHG�DQ�DGGLWLRQDO�OLPLW�RQ�FLWL]HQV¶�ULJKW�WR�UHWXUQ��� 

[237] 7KDW�ZDV�UHFRJQLVHG�LQ�EULHILQJV�DERXW�JURXS�DOORFDWLRQV�� �)RU�H[DPSOH�� WKH�

�� 'HFHPEHU������&DELQHW�SDSHU�SURSRVHG�D�WDUJHW�DOORFDWLRQ�IRU�FULWLFDO�ZRUNHUV�RI�

���SHU�FHQW�DQG����SHU�FHQW�ULQJ�IHQFLQJ�IRU�1HZ�=HDODQG�FLWL]HQV�LQ�0,$6���7KLV�ZDV�

EHFDXVH��ZLWK�WKH�ILUVW�FRPH��ILUVW�VHUYHG�0,$6�V\VWHP��WKHUH�ZDV�DQ�³RQJRLQJ�ULVN´�

RI�HLWKHU�JURXS�³FURZGLQJ�RXW´� WKH�RWKHU�ZKHQ�1HZ =HDODQG�FLWL]HQV�KDG� WKH� OHJDO�

ULJKW�WR�HQWHU��� 

[238] ,W�LV�WKHUHIRUH�QHFHVVDU\�WR�FRQVLGHU�ZKHWKHU�JURXS�DOORFDWLRQV�ZHUH�SUHVFULEHG�

E\�ODZ���7KLV�SURFHHGLQJ�LV�IRFXVVHG�RQ�WKH�5HOHYDQW�3HULRG�146��)RU�SDUW�RI�WKDW�SHULRG��

WKDW� LV� IURP� ��� 1RYHPEHU� ������ LW� LV� FOHDU� WKDW� WKH\� ZHUH�� � 7KH� &29,'����$FW�

VSHFLILFDOO\�SURYLGHG�WKDW�ERWK�RIIOLQH�DQG�RQOLQH�DOORFDWLRQV�LQ�0,4)V�FRXOG�EH�PDGH�

 
143� +DQVHQ�Y�5��DERYH�Q ����DW�>���@���&LWHG�LQ�1HZ�+HDOWK�1HZ�=HDODQG�Y�6RXWK�7DUDQDNL�'LVWULFW�

&RXQFLO��DERYH�Q ����DW�>���@� 
144� 7KLUW\�RQH�URRPV�IRU�DQ�H[SHFWHG�DUULYDO�LQ�HDUO\�'HFHPEHU������ 
145� 7ZHQW\�WZR�URRPV�IRU�DQ�H[SHFWHG�DUULYDO�RQ����$XJXVW�������PHDQLQJ�WKDW���RI�WKH����GD\V�LQ�

0,4�ZRXOG�EH�ZLWKLQ�WKH�5HOHYDQW�3HULRG�� 
146� ,W�LV�WKHUHIRUH�QRW�QHFHVVDU\�WR�FRQVLGHU�ZKHWKHU�DQ\�DSSURYHG�JURXSV�SULRU�WR�� 1RYHPEHU�������

�ZKHQ�WKH�0,$6�DQG�WKH�YRXFKHU�V\VWHP�ZHUH�QRW�LQ�RSHUDWLRQ��RU�EHWZHHQ���1RYHPEHU������DQG�
��6HSWHPEHU�������ZKHQ�WKH�0,$6�DQG�WKH�YRXFKHU�V\VWHP�ZDV�LQ�RSHUDWLRQ��ZHUH�SUHVFULEHG�E\�
ODZ���,�QRWH��KRZHYHU�WKDW��SULRU�WR�$SULO������WKH�DXWKRULW\�WR�JUDQW�0,4�YRXFKHUV�WR�JURXSV�ZDV�
QRW�PDGH�H[SOLFLW�LQ�WKH�&29,'����$FW�RU�WKH�RUGHUV�LVVXHG�XQGHU�WKHP���)URP�$SULO������WKH�
SRVLWLRQ�ZDV�DV�GLVFXVVHG�LQ�WKH�SHULRG�EHWZHHQ���6HSWHPEHU������DQG����1RYHPEHU������ 



 

 

RQ� D� EDVLV� WKDW� WKH� 0LQLVWHU� GHFLGHG�147� � ,W� DOVR� VSHFLILFDOO\� SURYLGHG� WKDW� RIIOLQH�

DOORFDWLRQV�FRXOG�EH�PDGH�WR�JURXS�DOORFDWLRQV�148��7KH�LVVXH�LV�ZKHWKHU�IRU�WKH�HDUOLHU�

SDUW�RI�WKH�5HOHYDQW�3HULRG��IURP���6HSWHPEHU������WR����1RYHPEHU�������SURYLVLRQV�

LQ�WKH�&29,'����$FW��DQG�WKH�$LU�%RUGHU�2UGHU�DQG�,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU�

LQ�IRUFH�DW�WKDW�WLPH��PHW�WKH�³SUHVFULEHG�E\�ODZ´�UHTXLUHPHQW��� 

[239] 'XULQJ�WKLV�SHULRG��WKH�&29,'����$FW�GLG�QRW�LWVHOI�DXWKRULVH�JURXS�DOORFDWLRQV�

WR�EH�PDGH� LQ�0,$6�E\�0%,(�DV�GHWHUPLQHG�E\� WKH�%RUGHU�([FHSWLRQ�0LQLVWHULDO�

*URXS�� �+RZHYHU�� WKH�SXUSRVHV�RI�WKH�&29,'����$FW� LQFOXGHG�VXSSRUWLQJ�D�SXEOLF�

KHDOWK�UHVSRQVH�WR�WKH�YLUXV�WKDW�³SUHYHQWV��DQG�OLPLWV�WKH�ULVN�RI��WKH�RXWEUHDN�RU�VSUHDG�

RI�&29,'���´��³DYRLGV��PLWLJDWHV��RU�UHPHGLHV�WKH�DFWXDO�RU�SRWHQWLDO�DGYHUVH�HIIHFWV�

RI�WKH�&29,'����RXWEUHDN��ZKHWKHU�GLUHFW�RU�LQGLUHFW�´�DQG�³DOORZV�social, economic, 

DQG�RWKHU�IDFWRUV�WR�EH�WDNHQ�LQWR�DFFRXQW�ZKHUH�LW�LV�UHOHYDQW�WR�GR�VR´�149��$SSURYLQJ�

JURXSV�IRU�SODFHV�LQ�0,4�XQGHU�WKH�FULWHULD�VHW�E\�WKH�0LQLVWHU�LV�ZLWKLQ�WKRVH�SXUSRVHV� 

[240] 7KH�&29,'����$FW� HQYLVDJHG� WKDW� UHTXLUHPHQWV� WR� HQWHU�0,4� DQG� WR�PHHW�

VSHFLILHG� FULWHULD� EHIRUH� HQWHULQJ�0,4�ZRXOG� EH� LPSRVHG� E\� RUGHUV� LVVXHG� E\� WKH�

0LQLVWHU�150��,W�HPSRZHUHG�WKH�0LQLVWHU�WR�PDNH�RUGHUV�DXWKRULVLQJ�UHTXLUHPHQWV�DQG�

PHDVXUHV�WKDW�ZRXOG�RU�ZRXOG�EH�OLNHO\�WR�FRQWULEXWH�WR�WKH�&29,'����$FW¶V�SXUSRVH�

RI�SUHYHQWLQJ�WKH�ULVN�RI�DQ�RXWEUHDN�RU�VSUHDG�RI�WKH�YLUXV���7KLV�LQFOXGHG�UHTXLUHPHQWV�

WR�³EH�LVRODWHG�RU�TXDUDQWLQHG�LQ�D�VSHFLILHG�ZD\´�DQG�WR�³VDWLVI\�DQ\�VSHFLILHG�FULWHULD�

EHIRUH�HQWHULQJ�1HZ�=HDODQG´�151��7KH�$FW�DOVR�FRQWHPSODWHG�WKDW�WKRVH�UHTXLUHPHQWV�

RU�PHDVXUHV�FRXOG�LPSDFW�RQ�%25$�ULJKWV�DQG�IUHHGRPV���7KDW�LV�EHFDXVH��LQ�PDNLQJ�

DQ\�RUGHUV��LW�UHTXLUHG�WKDW�WKH�0LQLVWHU�³EH�VDWLVILHG�WKDW�WKH�RUGHU�GLG�QRW�OLPLW�RU�ZDV�

D�MXVWLILHG�OLPLW�RQ�WKH�ULJKWV�DQG�IUHHGRPV�LQ�>%25$@´�152 

[241] 'XULQJ�WKLV�SHULRG��WKH�$LU�%RUGHU�2UGHU�UHTXLUHG�D�SHUVRQ�DUULYLQJ�E\�DLU�WR�

KDYH�D�³FRQILUPHG�DOORFDWLRQ´�ZKLFK�ZDV�GHILQHG�DV�³WKH�PHDQLQJ�JLYHQ�E\�FODXVH ��+�

 
147� 6HFWLRQ���0� 
148� 6HFWLRQ���1� 
149� 6HFWLRQ���E��DQG��FD���DV�DW���$XJXVW������� 
150� 6HFWLRQ���� 
151� 6HFWLRQ�������D��Y���DQG��[�� 
152� 6HFWLRQ �����ED�� 



 

 

RI� WKH� ,VRODWLRQ� DQG� 4XDUDQWLQH� 2UGHU´�153� � &ODXVH� ��+� RI� WKDW� RUGHU� GHILQHG�

³FRQILUPHG�DOORFDWLRQ´�DV�PHDQLQJ�³D�FRQILUPHG�DOORFDWLRQ�LVVXHG�XQGHU�WKH�PDQDJHG�

LVRODWLRQ� DOORFDWLRQ� V\VWHP� WR� D� ORZ�ULVN�0,4)´�� �$� ³PDQDJHG� LVRODWLRQ� DOORFDWLRQ�

V\VWHP´�ZDV�GHILQHG�DV�PHDQLQJ�³D�PDQDJHG�LVRODWLRQ�DOORFDWLRQ�V\VWHP�RSHUDWHG�E\�

RU�RQ�EHKDOI�RI�WKH�1HZ�=HDODQG�*RYHUQPHQW´�154��$�³ORZ�ULVN�0,4)´�PHDQW�DQ�0,4)�

GHVLJQDWHG� IRU� WKH� SXUSRVHV� RI� LVRODWLQJ� RU� TXDUDQWLQLQJ� SHRSOH�ZLWK� D� ORZ� ULVN� RI�

WUDQVPLWWLQJ�&29,'����155�� 

[242] &ODXVH� ��-� RI� WKH� ,VRODWLRQ� DQG�4XDUDQWLQH�2UGHU� SURYLGHG� WKDW� ³D� SHUVRQ´�

FRXOG�REWDLQ�D�³FRQILUPHG�DOORFDWLRQ´�YLD�DQ�RQOLQH�RU�RIIOLQH�DOORFDWLRQ���$Q�RIIOLQH�

DOORFDWLRQ�ZDV�REWDLQHG�E\�³DSSO\LQJ�WR�WKH�FKLHI�H[HFXWLYH�LQ�WKH�IRUP�DSSURYHG�E\�

WKH�FKLHI�H[HFXWLYH´�156� �&ODXVH���/�VHW�RXW�IXUWKHU�GHWDLOV�DERXW�RIIOLQH�DOORFDWLRQV���

6SHFLILFDOO\��WKH\�FRXOG�EH�LVVXHG�WR�³SHUVRQV´�ZKR�PHW�WKH�FULWHULD�³GHFLGHG�E\�WKH�

0LQLVWHU´�DQG�SXEOLVKHG�RQ�0%,(¶V�,QWHUQHW�VLWH��DQG�WKH�DSSOLFDWLRQ�ZDV�PDGH�WR�WKH�

FKLHI�H[HFXWLYH�ZKR�GHWHUPLQHG�WKH�DSSOLFDWLRQ�LQ�DFFRUGDQFH�ZLWK�WKH�FULWHULD� 

[243] ,�FRQVLGHU�WKDW�JURXS�DOORFDWLRQV�ZHUH�³SUHVFULEHG�E\�ODZ´�IRU�WKH�SXUSRVHV�RI�

V���RI�%25$�GXULQJ� WKH�SHULRG���6HSWHPEHU������ WR����1RYHPEHU������� �7KLV� LV�

EHFDXVH�WKH�$FW�SHUPLWWHG�WKH�0LQLVWHU�WR�GHWHUPLQH�FULWHULD�IRU�HQWHULQJ�1HZ�=HDODQG�

SURYLGLQJ�KH�ZDV�VDWLVILHG�WKDW�WKLV�ZDV�QRW�D�OLPLW�RQ�WKH�ULJKWV�DQG�IUHHGRPV�XQGHU�

%25$�RU��LI�LW�ZDV�OLPLW��WKDW�LW�ZDV�D�MXVWLILHG�OLPLW���7KH�0LQLVWHU�LVVXHG�WKH�,VRODWLRQ�

DQG� 4XDUDQWLQH� 2UGHU� WKDW� SHUPLWWHG� RIIOLQH� DOORFDWLRQV� WR� EH� GHWHUPLQHG� DJDLQVW�

FULWHULD�WKDW�KH�VHW�DQG�WKDW�ZDV�SXEOLVKHG�RQ�WKH�ZHEVLWH���7KDW�FULWHULD�ZDV�QRW�RXWVLGH�

KLV�GLVFUHWLRQ���*URXS�DOORFDWLRQV�ZHUH�FRQVLVWHQW�ZLWK�WKH�SXUSRVHV�RI�WKH�&29,'����

$FW�DV�GLVFXVVHG�HDUOLHU� 

[244] $V�VXFK��JURXS�DOORFDWLRQV�ZHUH�QRW�DQ�DUELWUDU\�DQG�GLVFULPLQDWRU\�DFWLRQ�E\�

WKH�0LQLVWHU�RU�JRYHUQPHQW�RIILFLDOV���7KH\�ZHUH�DQ�DXWKRULVHG�ZD\�E\�ZKLFK�JURXSV�

RI�SHRSOH�FRXOG�HQWHU�0,4�� �&LWL]HQV�KDG�QRWLFH�RI�WKHP�±�WKH\�FRXOG�VHH�IURP�WKH�

,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU�WKDW�RIIOLQH�DOORFDWLRQV�FRXOG�EH�PDGH�DQG�ZRXOG�EH�

 
153� &29,'����3XEOLF�+HDOWK�5HVSRQVH� �$LU�%RUGHU��2UGHU� �1R ��� ������ FO ����� �DV� DW� ���$XJXVW�

������>$LU�%RUGHU�2UGHU@� 
154� ,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU��FO���+��DV�DW����1RYHPEHU������� 
155� &ODXVH ����� 
156� &ODXVH���-����E�� 



 

 

GHWHUPLQHG� DJDLQVW� FULWHULD� SXEOLVKHG� RQ� WKH�0%,(�ZHEVLWH�� � 'XULQJ� WKH� 5HOHYDQW�

3HULRG�WKDW�FULWHULD�ZDV�SXEOLVKHG�RQ�WKDW�ZHEVLWH� 

[245] ,Q� UHDFKLQJ� WKLV� FRQFOXVLRQ�� ,� UHMHFW� *URXQGHG� .LZLV¶� VXEPLVVLRQ� WKDW� WKH�

ODQJXDJH�RI���/�PDGH�LW�FOHDU�WKDW�RIIOLQH�DOORFDWLRQV�ZHUH�IRU�LQGLYLGXDOV�RQO\���,W�LV�

D� VWDWXWRU\� LQWHUSUHWDWLRQ� SULQFLSOH� WKDW� ³ZRUGV� LQ� WKH� VLQJXODU� LQFOXGH� WKH� SOXUDO´�

XQOHVV�WKH�FRQWH[W�RWKHUZLVH�UHTXLUHV�157��7KH�FRQWH[W�GRHV�QRW�UHTXLUH�DQ\�GLIIHUHQW�

LQWHUSUHWDWLRQ�KHUH���$�JURXS�LV�PDGH�XS�RI�VHYHUDO�SHRSOH�DQG�D�JURXS�DSSOLFDWLRQ�LV�

VLPSO\�D�FRPELQHG�DSSOLFDWLRQ�IRU�HDFK�RI�WKH�SHRSOH�ZLWKLQ�WKH�JURXS���0RUHRYHU��

ZKHQ� FODXVH� ��/� FDPH� LQWR� IRUFH�� JURXS� DOORFDWLRQV� DSSURYHG� IRU�0,4� KDG� EHHQ�

PDQXDOO\� DOORFDWHG� LQ� 0,$6� IURP� 1RYHPEHU� ������ � 7KH� 0LQLVWHU¶V� HYLGHQFH�

FRQILUPHG� WKDW� WKH� DPHQGPHQWV� PDGH� WR� WKH�$LU� %RUGHU� 2UGHU� DQG� WKH� ,VRODWLRQ�

4XDUDQWLQH�2UGHU��ZLWK� HIIHFW� IURP�$SULO� ������ZHUH� WR� LPSOHPHQW� WKH� RQOLQH� DQG�

RIIOLQH�IUDPHZRUN�� WKDW�KH�FRQVLGHUHG� WKH\�ZHUH�FRQVLVWHQW�ZLWK� WKH�SXUSRVH�RI� WKH�

&29,'����$FW�DQG�WKDW�IUDPHZRUN�ZRXOG�HQVXUH�DOORFDWLRQ�GHFLVLRQV�LI�WKH\�LPSRVHG�

OLPLWV�XQGHU�%25$�ZHUH�UHDVRQDEOH�DQG�SURSRUWLRQDWH� 

[246] $OWKRXJK�SUHVFULEHG�E\�ODZ��WKHUH�LV�WKH�LVVXH�RI�PLVDOLJQPHQW�EHWZHHQ�ZKDW�

ZDV� SUHVFULEHG� DQG� ZKDW� KDSSHQHG� LQ� SUDFWLFH�� � &ODXVH� ��/� UHTXLUHG� WKH� FKLHI�

H[HFXWLYH�RI�0%,(�WR�GHWHUPLQH�DQ�DSSOLFDWLRQ�IRU�D�JURXS�DOORFDWLRQ�LQ�DFFRUGDQFH�

ZLWK� WKH� 0LQLVWHU¶V� FULWHULD�� � 7KLV� ZDV� QRW� ZKDW� KDSSHQHG�� � 5DWKHU�� WKH� %RUGHU�

([FHSWLRQ�0LQLVWHULDO�*URXS�GHWHUPLQHG�WKH�DSSOLFDWLRQ�DJDLQVW�WKH�0LQLVWHU¶V�FULWHULD�

DQG�0%,(�WKHQ�PDGH�WKH�DOORFDWLRQ�LQ�WKH�URRPV�WKDW�ZHUH�VHW�DVLGH�IRU�WKHVH�SXUSRVHV���

7KLV�ZDV�DQ�HUURU�LQ�FDUU\LQJ�RXW�ZKDW�FODXVH���/�DXWKRULVHG��� 

[247] )URP� ��� 1RYHPEHU� ������ V� ��1� RI� WKH� &29,'����$FW� SURYLGHG� WKDW� WKH�

0LQLVWHU�ZDV�WR�GHWHUPLQH�JURXS�DOORFDWLRQV���+RZHYHU��WKH�HYLGHQFH�LV�WKDW�WKH�%RUGHU�

([FHSWLRQV�0LQLVWHULDO�*URXS�GHWHUPLQHG�WKH�DSSOLFDWLRQV�DJDLQVW�WKH�FULWHULD�VHW�E\�

WKH�0LQLVWHU���2QFH�DJDLQ��WKDW�ZDV�DQ�HUURU�LQ�FDUU\LQJ�RXW�ZKDW�V���1�DXWKRULVHG� 

[248] ,�DFFHSW�WKH�UHVSRQGHQWV¶�VXEPLVVLRQ�WKDW�WKLV�LV�QRW�WKH�VDPH�DV�ZKHWKHU�WKH�

JURXS�DOORFDWLRQV�ZHUH�³SUHVFULEHG�E\�ODZ´�IRU�WKH�SXUSRVHV�RI�V���RI�%25$���7KH�

 
157� 7KH�FXUUHQW�YHUVLRQ�RI�WKLV�LQWHUSUHWDWLRQ�SULQFLSOH�LV�IRXQG�LQ�WKH�/HJLVODWLRQ�$FW�������VV���DQG�

��� 



 

 

SUHVFULEHG�E\�ODZ�WHVW�LV�DERXW�ZKHWKHU�D�GHURJDWLRQ�RI�ULJKWV��KHUH��WKH�GHURJDWLRQ�RI�

WKH� ULJKW� RI� FLWL]HQV� WR� HQWHU� 1HZ� =HDODQG� E\� JURXS� DOORFDWLRQV� IRU�

QRQ�1HZ =HDODQGHUV�� ZDV� DXWKRULVHG�� � +HUH� LW� ZDV�� DOEHLW� WKDW� WKH\� ZHUH� WR� EH�

DXWKRULVHG� E\� WKH� FKLHI� H[HFXWLYH� �XS� XQWLO� ��� 1RYHPEHU� ������ DQG� WKHQ� E\� WKH�

0LQLVWHU�DQG�QRW�E\�WKH�%RUGHU�([FHSWLRQV�0LQLVWHULDO�*URXS�DV�RFFXUUHG��� 

[249] 7KH� UHVSRQGHQWV� KDYH� QRW� PDGH� VXEPLVVLRQV� RQ� WKH� OHJDO� HIIHFW� RI� WKLV�

PLVDOLJQPHQW�EHWZHHQ�ZKDW�ZDV�SUHVFULEHG�DQG�WKH�SUDFWLFH���,W�ZRXOG��KRZHYHU��VHHP�

WR�IROORZ�WKDW�LW�PHDQW�WKH�DSSURYDOV�ZHUH�XQODZIXOO\�JUDQWHG� 

[250] 7KH�RWKHU�HUURU�ZDV�WKH�IDLOXUH�WR�SXEOLVK�WKH�FULWHULD�RQ�0%,(¶V�ZHEVLWH�EHIRUH�

� 6HSWHPEHU������� �7KLV�SURFHHGLQJ� LV��KRZHYHU�� IRFXVVHG�RQ� WKH�5HOHYDQW�3HULRG���

0RUHRYHU��LW�LV�QRW�FOHDU�KRZ�WKH�ODFN�RI�WUDQVSDUHQF\�DIIHFWHG�WKH�ULJKWV�RI�LQGLYLGXDOV�

UHSUHVHQWHG�E\�*URXQGHG�.LZLV�WR�UHWXUQ�KRPH� 

3XUSRVH�RI�OLPLW 

9RXFKHU�UHTXLUHPHQW��SUHVFULEHG�0,4�SHULRG�DQG�WHVWLQJ 

[251] *URXQGHG�.LZLV�IUDPHV�WKH�ILUVW�OLPLWLQJ�PHDVXUH�RQ�WKH�ULJKW�WR�HQWHU�DV�EHLQJ�

WKDW�0,4�ZDV�FRQGLWLRQDO�RQ�KDYLQJ�D�YRXFKHU�IRU�0,4��VSHQGLQJ�D�SUHVFULEHG�SHULRG�

RI�WLPH�LQ�PDQDJHG�LVRODWLRQ��DQG�UHSRUWLQJ�IRU�DQG�XQGHUJRLQJ�PHGLFDO�H[DPLQDWLRQ�

DQG�WHVWLQJ��� 

[252] 7KH�YRXFKHU�LWVHOI�ZDV��KRZHYHU��QR�PRUH�WKDQ�D�PHWKRG�RI�DOORFDWLRQ�IRU�WKH�

FRQVWUDLQHG�VXSSO\�RI�0,4�URRPV���,W�GLG�QRW�LPSRVH�DQ�DGGLWLRQDO�OLPLW�RQ�FLWL]HQV¶�

ULJKW�WR�UHWXUQ�WR�1HZ�=HDODQG�EH\RQG�WKH�OLPLW�WKDW�ZDV�SURYLGHG�E\�WKH�UHTXLUHPHQW�

WKDW�DOO� DUULYDOV�PXVW�HQWHU�0,4�IRU� WKH�SUHVFULEHG�SHULRG�DQG�EH�VXEMHFW� WR� WHVWLQJ�

UHTXLUHPHQWV���7KH�UHTXLUHPHQW�WR�HQWHU�0,4�RSHUDWHG�DV�D�OLPLW�EHFDXVH�GHPDQG�IRU�

VSDFHV�LQ�0,4�H[FHHGHG�VXSSO\�GXULQJ�WKH�5HOHYDQW�3HULRG�DQG�IRU�VHYHUDO�PRQWKV�

EHIRUH�WKDW���7KH�SUHVFULEHG�SHULRG�RI�WLPH�DQG�UHSRUWLQJ�IRU�PHGLFDO�H[DPLQDWLRQ�DQG�

WHVWLQJ�RSHUDWHG�DV�D�IXUWKHU�OLPLW�LQ�WKDW�D�VKRUWHU�SHULRG�DFFRPSDQLHG�E\�D�GLIIHUHQW�

WHVWLQJ�UHJLPH�RU�SHUPLWWLQJ�YDFFLQDWHG�DUULYDOV� WR�VHOI�LVRODWH�ZRXOG�KDYH�IUHHG�XS�

VRPH�FDSDFLW\� 



 

 

[253] 7KH�HYLGHQFH�VKRZV� WKDW� WKH�SXUSRVH�RI� WKH�UHTXLUHPHQW� WR�HQWHU�0,4�IRU�D�

SUHVFULEHG� SHULRG� DQG� WR� EH� VXEMHFW� WR� WHVWLQJ� ZDV� WR� UHGXFH� WKH� OLNHOLKRRG� RI� D�

FRPPXQLW\�RXWEUHDN�EHLQJ�VHHGHG�IURP�RYHUVHDV�WR�DV�FORVH�WR�]HUR�DV�SRVVLEOH���7KLV�

ZDV�SDUW�RI�WKH�ODUJHU�SROLF\�REMHFWLYH�RI�WKH�HOLPLQDWLRQ�VWUDWHJ\���0,4�ZDV�D�NH\�SDUW�

RI�WKH�³NHHS�LW�RXW´�SLOODU�RI�WKDW�VWUDWHJ\���:KHQ�WKH�SROLF\�REMHFWLYH�WUDQVLWLRQHG�LQ�

2FWREHU������WR�PDQDJLQJ�DQG�DWWHPSWLQJ�WR�FRQWDLQ�WKH�RXWEUHDN��IROORZLQJ�WKH�'HOWD�

RXWEUHDN���WKH�SXUSRVH�RI�FRQWLQXLQJ�0,4�IRU�DOO�DUULYDOV�ZDV�WR�OLPLW�WKH�H[WHQW�RI�WKH�

RXWEUHDN�E\�SUHYHQWLQJ�DGGLWLRQDO�RXWEUHDNV���/DWHU��ZLWK�WKH�HPHUJHQFH�RI�2PLFURQ�

DV�D�YDULDQW�RI�FRQFHUQ��WKH�SXUSRVH�RI�UHTXLULQJ�DOO�DUULYDOV�WR�TXDUDQWLQH�LQ�0,4�ZDV�

DOVR�WR�SUHYHQW�RXWEUHDNV�RI�WKH�2PLFURQ�YDULDQW�LQ�WKH�FRPPXQLW\���7KLV�ZDV�WR�DOORZ�

WLPH�WR�EULQJ�WKH�'HOWD�RXWEUHDN�XQGHU�FRQWURO��DVVHVV�WKH�ULVN�SRVHG�E\�WKH�2PLFURQ�

YDULDQW�� SUHSDUH� IRU� DQ\� 2PLFURQ� RXWEUHDN� E\� LQFUHDVLQJ� ³ERRVWHU´� YDFFLQDWLRQ�

FRYHUDJH�DQG�YDFFLQDWLRQ�RI�FKLOGUHQ��DQG�WR�GHYHORS�D�VWUDWHJ\�IRU�WKH�GLIIHUHQW�ULVN�

SRVHG�E\�2PLFURQ� 

[254] 7KHVH� SXUSRVHV� ZHUH� VXIILFLHQWO\� LPSRUWDQW� WR� MXVWLI\� WKH� FXUWDLOPHQW� RI�

FLWL]HQV¶� ULJKW� WR� UHWXUQ� WR� 1HZ =HDODQG�� � 7KH� SRWHQWLDO� SXEOLF� KHDOWK� ULVNV� ZHUH�

VLJQLILFDQW�158��,�ZLOO�DGGUHVV�ZKHWKHU�WKH�SXEOLF�KHDOWK�SXUSRVH�RI�0,4�IRU�RYHUVHDV�

DUULYDOV�EHFDPH�GLVSURSRUWLRQDWH�WR�WKH�ULVN�SUHVHQWHG�E\�RYHUVHDV�DUULYDOV�GXULQJ�WKH�

5HOHYDQW� 3HULRG� GXH� WR� WKH�'HOWD� FRPPXQLW\� RXWEUHDN� XQGHU� WKH� ³SURSRUWLRQDOLW\´�

KHDGLQJ�EHORZ�� 

 
158� /HJDO�DGYLFH�ZDV�SURYLGHG�WR�WKH�$WWRUQH\�*HQHUDO�RQ����-XO\������DERXW�WKH�%25$�LPSOLFDWLRQV�

RI�FKDUJLQJ�1HZ�=HDODQGHUV�DQG�UHTXLULQJ�WKHP�WR�KDYH�D�ERRNHG�0,4)�EHIRUH�DUULYDO���7KH�DGYLFH�
ZDV�WKDW�ERWK�ZHUH�FRPSOLDQW�ZLWK�WKH�%25$���7KH�ERRNLQJ�UHTXLUHPHQW�ZDV�MXVWLILHG�EHFDXVH�LQ�
WKH�FRQWH[W�RI�DQ�H[WUDRUGLQDU\�JOREDO�SDQGHPLF�RI�D�YLUXV�WKDW�KDV�EHHQ�VKRZQ�WR�KDYH�H[WUHPH�
LPSDFWV�RQ�SXEOLF�KHDOWK��SXEOLF�KHDOWK�PHDVXUHV�FDQ�EH�VXIILFLHQWO\�LPSRUWDQW�WR�MXVWLI\�WKH�ULJKW�
WR� IUHHGRP� RI� PRYHPHQW�� � :LWKRXW� VRPH� IRUP� RI� 0,4�� ERUGHU� FDVHV� ZRXOG� OLNHO\� VSDUN� D�
UHVXPSWLRQ�RI�FRPPXQLW\�WUDQVPLVVLRQ���0,4)V�ZHUH�RI�SDUDPRXQW�LPSRUWDQFH�WR�WKH�FRQWLQXLQJ�
HIIHFWLYHQHVV�RI�1HZ�=HDODQG¶V�UHVSRQVH�WR�WKH�SDQGHPLF���7KH�DELOLW\�WR�UHTXLUH�XVHUV�WR�UHJLVWHU�
LQ� DGYDQFH� UHJXODWHG� GHPDQG� DQG� WKHUHE\� SURPRWHG� WKH� TXDOLW\� DQG� VXVWDLQDELOLW\� RI� 1HZ�
=HDODQG¶V�0,4�V\VWHP���:KLOH�LW�³FRXOG�OHDG�WR�GHOD\�IRU�VRPH�SHRSOH´��LW�ZDV�DQ�HIIHFWLYH�ZD\�
WR�HQVXUH�0,4)V�KDYH�VXIILFLHQW�FDSDFLW\�WR�PHHW�GHPDQG�DW�DQ\�JLYHQ�WLPH���7KLV�ZDV�HVVHQWLDO�
WR� WKH� HIIHFWLYH� RSHUDWLRQ� DQG� LQWHJULW\� RI� WKH�0,4� V\VWHP�� �7KH�&29,'����$FW� UHTXLUHG� WKH�
0LQLVWHU� WR� FRQVLGHU�ZKHWKHU� WKH� UHJLVWUDWLRQ� UHTXLUHPHQW�ZDV� D� MXVWLILHG� OLPLWDWLRQ� WRR�EHIRUH�
PDNLQJ�DQ�2UGHU�WR�JLYH�HIIHFW�WR�WKDW�UHTXLUHPHQW� 



 

 

9LUWXDO�OREE\� 

[255] 7KH�SXUSRVH�RI�WKH�YLUWXDO�OREE\�ZDV�WR�PDQDJH�KLJK�GHPDQG�IRU�WKH�OLPLWHG�

DQG�IL[HG�VXSSO\�RI�0,4�SODFHV���,W�ZDV�LPSOHPHQWHG�WR�LPSURYH�WKH�ERRNLQJ�SODWIRUP�

IRU� XVHUV�� � ,W�ZDV� D� WZR�KRXU�� WUDQVSDUHQW�� SURFHVV�ZKLFK� DYRLGHG� WKH� IDVWHG�ILQJHU�

SUREOHPV�ZLWK�WKH�ILUVW�FRPH��ILUVW�VHUYHG�SURFHVV�LW�UHSODFHG���,W�RSHUDWHG�DV�D�OLPLW�RQ�

WKH�ULJKW�RI�1HZ�=HDODQGHUV�WR�UHWXUQ�EHFDXVH�GHPDQG�VLJQLILFDQWO\�H[FHHGHG�VXSSO\���

$V� ZLWK� WKH� IRUPHU� V\VWHP�� LW� GLG� QRW� SULRULWLVH� 1HZ� =HDODQGHUV� RYHU�

QRQ�1HZ =HDODQGHUV���1RU�GLG�LW�SULRULWLVH�WKRVH�ZKR�KDG�EHHQ�ZDLWLQJ�ORQJHU�WR�UHWXUQ�

DQG�QRU�GLG�LW�GLVWLQJXLVK�RQ�WKH�EDVLV�RI�QHHG� 

[256] 7KH�SXUSRVH�RI�KDYLQJ�D�XVDEOH�ZHEVLWH�V\VWHP�WR�HQDEOH�1HZ�=HDODQGHUV�WR�

PDQDJH�KLJK�GHPDQG� IRU� WKH� OLPLWHG�DQG� IL[HG�VXSSO\�RI�0,4�SODFHV�� WR� UHSODFH� D�

V\VWHP�WKDW�ZDV�XQZRUNDEOH�DQG�FDXVLQJ�XVHUV�FRQVLGHUDEOH�GLVWUHVV��ZDV�DQ�LPSRUWDQW�

SXUSRVH���7R�WKH�H[WHQW�WKDW�LW�ZDV�D�GHPDQG�PDQDJHPHQW�WRRO�WR�DOORFDWH�D�OLPLWHG�

QXPEHU�RI�SODFHV�LQ�0,4��DQG�WKDW�0,4�ZDV�FUHDWHG�IRU�D�SXUSRVH�WKDW�ZDV�VXIILFLHQWO\�

LPSRUWDQW� WR� MXVWLI\� WKH� FXUWDLOPHQW� RI� FLWL]HQV¶� ULJKW� WR� UHWXUQ� WR� 1HZ� =HDODQG�� D�

GHPDQG�PDQDJHPHQW�WRRO�ZDV�DOVR�VXIILFLHQWO\�LPSRUWDQW�WR�MXVWLI\�WKDW�FXUWDLOPHQW���,�

ZLOO� DGGUHVV� WKH� IDFW� WKDW� WKH� V\VWHP� ZDV� WKH� PDLQ� PHFKDQLVP� E\� ZKLFK�

1HZ =HDODQGHUV�FRXOG�H[HUFLVH�WKDW�ULJKW�WR�UHWXUQ�KRPH�DQG�LW�GLG�QRW�JLYH�SULRULW\�WR�

1HZ�=HDODQGHUV�ZKR�KDG�DOUHDG\�H[SHULHQFHG�FRQVLGHUDEOH�GHOD\�LQ�H[HUFLVLQJ�WKHLU�

ULJKW��RU�RWKHUZLVH�RQ�WKH�EDVLV�RI�QHHG��ZKHQ�FRQVLGHULQJ�ZKHWKHU�WKH�FXUWDLOPHQW�ZDV�

QR�PRUH�WKDQ�UHDVRQDEO\�QHFHVVDU\� 

*URXS�DOORFDWLRQV 

[257] 7KH�SXUSRVH�RI�JURXS�DOORFDWLRQV�ZDV� WR�PLWLJDWH� WKH�SRWHQWLDOO\� VLJQLILFDQW�

HFRQRPLF�DQG�VRFLDO�LPSDFW�RI�D�UHVWULFWHG�ERUGHU��� 

[258] 7KH�DOORFDWLRQV�WKDW�ZHUH�DSSURYHG��VHW�RXW�DERYH��ZHUH�SUHGRPLQDQWO\�PDGH�

WR�1HZ�=HDODQG�VSRUWV� WHDPV�DQG�WR�VRPH�EXVLQHVVHV�� �7KHVH�DSSURYDOV� OLPLWHG�WKH�

ULJKW�RI�VRPH�1HZ�=HDODQGHUV�WR�UHWXUQ�WR�1HZ�=HDODQG�RQO\�WR�WKH�H[WHQW�WKDW�WKH\�

JDYH�SULRULW\�WR�RWKHU�1HZ�=HDODQGHUV�ZKHQ�GHPDQG�H[FHHGHG�VXSSO\��� 



 

 

[259] 7KH�DOORFDWLRQV� WKDW�ZHUH�PDGH� WR�QRQ�1HZ�=HDODQGHUV� OLPLWHG� WKH� ULJKW�RI�

1HZ�=HDODQGHUV�WR�UHWXUQ�WR�1HZ�=HDODQG�LI�WKH\�ZHUH�DSSURYHG�IRU�0,4�VSDFHV�ZKHQ�

GHPDQG� H[FHHGHG� VXSSO\�� � 'XULQJ� WKH� 5HOHYDQW� 3HULRG� �ZKHQ� GHPDQG� H[FHHGHG�

VXSSO\��� LQ� DGGLWLRQ� WR� DOORFDWLRQV� WR� 1HZ� =HDODQG� VSRUWV� WHDPV� DQG� EXVLQHVVHV��

UHIXJHHV�� WKH�FRQVWUXFWLRQ�VHFWRU�DQG�VHDVRQDO�ZRUNHUV��KHDOWK�ZRUNHUV�� WKH�(QJOLVK�

QHWEDOO�WHDP��DQG�WKH�%DQJODGHVK�FULFNHW�WHDP�KDG�DSSURYHG�SODFHV�LQ�0,4�159���� 

[260] $GGLWLRQDOO\��E\���1RYHPEHU�����������URRPV�IRU�WKH�:RPHQ¶V�&ULFNHW�:RUOG�

&XS�ZHUH�DOORFDWHG�SODFHV�LQ�0,4�LQ�-DQXDU\�WR�)HEUXDU\�������DQG����URRPV�ZHUH�

DOORFDWHG�WR�WKH�6RXWK�$IULFDQ�DQG�1HWKHUODQGV�PHQ¶V�FULFNHW�WHDPV�UHVSHFWLYHO\�IRU�

SODFHV�LQ�0,4�LQ�HDUO\�)HEUXDU\�DQG�0DUFK��������$V�DW���1RYHPEHU�������GDWHV�IRU�

0,4�IUHH�WUDYHO�IRU�RYHUVHDV�1HZ�=HDODQGHUV�ZHUH�\HW�WR�EH�DQQRXQFHG� 

[261] *URXQGHG�.LZLV�VXEPLWV�WKDW�WKH�RQXV�LV�RQ�WKH�UHVSRQGHQWV�WR�HVWDEOLVK�WKH�

VXIILFLHQWO\� LPSRUWDQW� SXUSRVH� WKDW� LV� VHUYHG� E\� DOORZLQJ� HYHU\� JURXS� WR� HQWHU�

1HZ =HDODQG�DW�WKH�H[SHQVH�RI�1HZ�=HDODQG�FLWL]HQV���,W�UHIHUV�WR�WKH�:RPHQ¶V�&ULFNHW�

:RUOG�&XS�SODFHV�GLVSODFLQJ�����FLWL]HQV�IURP�EHLQJ�DEOH�WR�UHWXUQ�KRPH�LQ�-DQXDU\�

DQG�)HEUXDU\��������,W�VXEPLWV�WKDW��LQ�WKH�FRQWH[W�RI�D�JOREDO�SDQGHPLF��LW�LV�D�VWUXJJOH�

WR� FRPSUHKHQG� KRZ� WKH� YDOXH� LQ� KROGLQJ� WKH� HYHQW� ZRXOG� MXVWLI\� GLVSODFLQJ� VXFK�

FLWL]HQV�OLNH�$6�DQG�+:��WKH�H[DPSOHV�UHIHUUHG�WR�HDUOLHU��ZKR�KDYH�EHHQ�GHOD\HG�LQ�

UHWXUQLQJ�WR�1HZ�=HDODQG�IRU�DOPRVW�D�\HDU��RU�&%�ZKR�ZDV�XQDEOH�WR�UHWXUQ�WR�IDUHZHOO�

KHU�VRQ¶V�ERG\�EHIRUH�LW�GHWHULRUDWHG��RU�7*��GLVFXVVHG�ODWHU��ZKR�ZDV�OHIW�VWUDQGHG�LQ�

WKH�8QLWHG� 6WDWHV��ZLWKRXW� D� YLVD� RU� D� MRE�� RU� WKH� RWKHU� H[DPSOHV� SURYLGHG� E\� WKH�

DIILGDYLWV� 

[262] 7KH�UHVSRQGHQWV�GR�QRW�GLUHFWO\�DGGUHVV�WKLV�SRLQW���7KH\�VXEPLW�WKDW��LQ�PDNLQJ�

JURXS� DOORFDWLRQV�� 0LQLVWHUV� ZHLJKHG� XS� WKH� VRFLDO� DQG� HFRQRPLF� EHQHILWV� RI� D�

SDUWLFXODU�JURXS�DUULYLQJ�LQ�1HZ�=HDODQG�LQ�WKH�FRQWH[W�RI�KHDYLO\�FRQVWUDLQHG�ERUGHUV��

EDODQFLQJ�WKH�LPSDFW�RI�WKH�JURXS¶V�DUULYDO�RQ�WKH�0,4�V\VWHP���7KH\�VXEPLW�WKLV�LV�D�

MXGJPHQW�DSSURSULDWHO\�H[HUFLVHG�DW�WKH�KLJKHVW�OHYHO�IRU�WKH�SXUSRVHV�RI�GHPRFUDWLF�

UHVSRQVLELOLW\��� 

 
159� ,�KDYH�DVVXPHG�KHUH�WKDW�FRQVWUXFWLRQ�ZRUNHUV�ZHUH�QRW�1HZ�=HDODQGHUV�EXW�WKLV�DVVXPSWLRQ�PD\�

QRW�EH�FRUUHFW� 



 

 

[263] ,Q� SULQFLSOH�� ,� DFFHSW� WKDW� WKH� SROLF\� REMHFWLYH� RI�PLWLJDWLQJ� WKH� SRWHQWLDOO\�

VLJQLILFDQW� HFRQRPLF� DQG� VRFLDO� LPSDFW� RI� D� UHVWULFWHG� ERUGHU� ZDV� VXIILFLHQWO\�

LPSRUWDQW� WR� MXVWLI\� WKH� FXUWDLOPHQW� RI� WKH� ULJKW� RI� VRPH� FLWL]HQV� WR� UHWXUQ� WR�

1HZ =HDODQG���,�DOVR�DFFHSW�WKDW�VSRUWV�WHDPV�DQG�WKH�KRVWLQJ�RI�LQWHUQDWLRQDO�VSRUWV�

HYHQWV� EULQJ� HFRQRPLF� DQG� VRFLDO� EHQHILWV� WR� WKH� FRXQWU\�� � 7KH� &29,'���� $FW�

SXUSRVHV�UHFRJQLVHG�WKDW�1HZ =HDODQG�QHHGHG�WR�IXQFWLRQ�HFRQRPLFDOO\�DQG�VRFLDOO\�

LQ� WKH� PLGVW� RI� WKH� SDQGHPLF�� � 7KH� %RUGHU� ([FHSWLRQV� 0LQLVWHULDO� *URXS� RU� WKH�

0LQLVWHU��DOEHLW�LQ�SUDFWLFH�YLD�DQG�DV�SDUW�RI�WKH�%RUGHU�([FHSWLRQV�0LQLVWHULDO�*URXS��

ZHUH�DSSURSULDWHO\�SODFHG�WR�PDNH�GHFLVLRQV�DERXW�WKLV�� 

[264] +RZHYHU�LI�VSRUWV�WHDPV�DUH�DEOH�WR�VHFXUH�HQWU\��WKH�0,4�V\VWHP�PXVW�DOVR�

KDYH� D� PHFKDQLVP� WR� HQVXUH� WKDW� RYHUVHDV� 1HZ� =HDODQGHUV� GR� QRW� H[SHULHQFH�

XQUHDVRQDEOH�GHOD\�LQ�H[HUFLVLQJ�WKHLU�ULJKW�WR�UHWXUQ��� 

5DWLRQDOO\�FRQQHFWHG�WR�WKH�SXUSRVH 

9RXFKHU�UHTXLUHPHQW��SUHVFULEHG�0,4�SHULRG�DQG�WHVWLQJ 

[265] 7KH� YRXFKHU� UHTXLUHPHQW�� ���GD\� SHULRG� LQ� 0,4� DQG� WHVWLQJ� UHJLPH� ZHUH�

UDWLRQDOO\� FRQQHFWHG� WR� WKHLU� SXUSRVH� RI� UHGXFLQJ� WKH� OLNHOLKRRG� RI� D� FRPPXQLW\�

RXWEUHDN�EHLQJ�VHHGHG�IURP�RYHUVHDV�WR�DV�FORVH�WR�]HUR�DV�SRVVLEOH���2YHUVHDV�DUULYDOV�

ZHUH�D�SRWHQWLDO�VRXUFH�RI�&29,'����� �'XULQJ�WKH�5HOHYDQW�3HULRG�DQ\�VXFK�FDVHV�

ZHUH� OLNHO\� WR� EH� WKH� 'HOWD� DQG� 2PLFURQ� YDULDQWV�� ERWK� RI� ZKLFK� ZHUH� KLJKO\�

WUDQVPLVVLEOH���7KH�YRXFKHU�UHTXLUHPHQW�KHOSHG�HQVXUH�WKHUH�ZDV�D�SODFH�LQ�0,4�IRU�

DOO�RYHUVHDV�DUULYDOV�E\�DLU���7KH�SHULRG�RI�WLPH�LQ�0,4�DQG�WKH�WHVWLQJ�UHJLPH�KHOSHG�

HQVXUH� WKDW� FDVHV� LQ� 0,4� ZHUH� GHWHFWHG� EHIRUH� DUULYDOV� ZHUH� DEOH� WR� HQWHU� WKH�

FRPPXQLW\� 

9LUWXDO�OREE\ 

[266] 7KH�YLUWXDO�OREE\�ZDV�UDWLRQDOO\�FRQQHFWHG�WR�LWV�SXUSRVH�RI�PDQDJLQJ�GHPDQG�

IRU�VSDFHV�LQ�0,4�DQG�VR�ZDV�DOVR�UDWLRQDOO\�FRQQHFWHG�WR�HQVXULQJ�DUULYDOV�HQWHUHG�

0,4�WR�UHGXFH�WKH�OLNHOLKRRG�RI�D�FRPPXQLW\�RXWEUHDN�EHLQJ�VHHGHG�IURP�RYHUVHDV�WR�

DV�FORVH�WR�]HUR�DV�SRVVLEOH� 



 

 

*URXS�DOORFDWLRQV 

[267] *URXS� DOORFDWLRQV� ZHUH� UDWLRQDOO\� FRQQHFWHG� WR� WKH� REMHFWLYH� RI� EULQJLQJ�

HFRQRPLF� DQG� VRFLDO� EHQHILWV� WR�1HZ�=HDODQG�� LQ� WKH� FRQWH[W� RI� WLJKWO\� FRQWUROOHG�

ERUGHUV� LQWHQGHG� WR� FRQWULEXWH� WR� SUHYHQWLQJ� WKH� ULVN� RI� DQ� RXWEUHDN� RU� VSUHDG� RI�

&29,'���� 

1R�PRUH�WKDQ�UHDVRQDEO\�QHFHVVDU\ 

7KH�ODZ 

[268] 2Q�WKLV�SDUW�RI� WKH�IUDPHZRUN�IRU�ZKHWKHU�D� OLPLW� LV�GHPRQVWUDEO\� MXVWLILHG��

0F*UDWK -�LQ�+DQVHQ�IUDPHG�WKH�WHVW�DV�EHLQJ�³ZKHWKHU�WKHUH�ZDV�DQ�DOWHUQDWLYH�EXW�

OHVV� LQWUXVLYH�PHDQV� RI� DGGUHVVLQJ� WKH� OHJLVODWXUH¶V� REMHFWLYH� ZKLFK�ZRXOG� KDYH� D�

VLPLODU�OHYHO�RI�HIIHFWLYHQHVV´�160��,Q�WKH�VDPH�FDVH��7LSSLQJ�-�GHVFULEHG�WKH�LVVXH�DV�

EHLQJ�³ZKHWKHU�3DUOLDPHQW�PLJKW�KDYH�VXIILFLHQWO\�DFKLHYHG�LWV�REMHFWLYH�E\�DQRWKHU�

PHWKRG�LQYROYLQJ�OHVV�FRVW´�WR�WKH�ULJKW�DW�LVVXH�161 

[269] ,Q�1HZ�+HDOWK��WKH�MXGJPHQW�RI�2¶5HJDQ�DQG�(OOHQ�)UDQFH�--�UHIHUUHG�WR�DQG�

DSSOLHG�WKH�DSSURDFK�RI�0F/DFKOLQ�-�LQ�5-5�0DF'RQDOG�,QF�Y�&DQDGD�WKDW�162 

����WKH�ODZ�PXVW�EH�FDUHIXOO\�WDLORUHG�VR�WKDW�ULJKWV�DUH�LPSDLUHG�QR�PRUH�WKDQ�
QHFHVVDU\��7KH�WDLORULQJ�SURFHVV�VHOGRP�DGPLWV�RI�SHUIHFWLRQ�DQG�WKH�FRXUWV�
PXVW�DFFRUG�VRPH�OHHZD\�WR�WKH�OHJLVODWRU��,I�WKH�ODZ�IDOOV�ZLWKLQ�D�UDQJH�RI�
UHDVRQDEOH�DOWHUQDWLYHV��WKH�FRXUWV�ZLOO�QRW�ILQG�LW�RYHUEURDG�PHUHO\�EHFDXVH�
WKH\� FDQ� FRQFHLYH� RI� DQ� DOWHUQDWLYH� ZKLFK�PLJKW� EHWWHU� WDLORU� REMHFWLYH� WR�
LQIULQJHPHQW�����2Q�WKH�RWKHU�KDQG��LI�WKH�JRYHUQPHQW�IDLOV�WR�H[SODLQ�ZK\�D�
VLJQLILFDQWO\�OHVV�LQWUXVLYH�DQG�HTXDOO\�HIIHFWLYH�PHDVXUH�ZDV�QRW�FKRVHQ��WKH�
ODZ�PD\�IDLO� 

 
160� +DQVHQ�Y�5��DERYH�Q ����DW�>���@��DSSOLHG�LQ�0LQLVWU\�RI�+HDOWK�Y�$WNLQVRQ��DERYH�Q ����DW�>���@� 
161� $W�>���@� 
162� 1HZ�+HDOWK�1HZ�=HDODQG�,QF�Y�6RXWK�7DUDQDNL�'LVWULFW�&RXQFLO��6&���DERYH�Q ����DW�>���@�FLWLQJ�

5-5�0DF'RQDOG�,QF�Y�&DQDGD�>����@���6&5�����DW�>���@�DQG�DSSOLHG�LQ�1HZ�+HDOWK�1HZ�=HDODQG�
,QF�Y�6RXWK�7DUDQDNL�'LVWULFW�&RXQFLO�>����@�1=&$������>����@���1=/5����DW�>���@���2¶5HJDQ�
DQG� (OOHQ� )UDQFH� --�� LQ� WKH� 6XSUHPH� &RXUW� LQ�1HZ�+HDOWK� DW� >���@�� DSSOLHG� WKLV� DSSURDFK� WR�
IOXRULGDWLRQ�RI�ZDWHU��D�OLPLW�RQ�WKH�ULJKW�WR�UHIXVH�PHGLFDO�WUHDWPHQW����,W�ZDV�RQH�RI�D�UDQJH�RI�
UHDVRQDEOH�DOWHUQDWLYHV�WR�DGGUHVV�WKH�SUREOHP�RI�GHQWDO�GHFD\�DQG�WKH�VXJJHVWLYH�DOWHUQDWLYHV��IRU�
H[DPSOH�� XVLQJ� IOXRULGDWHG� WRRWKSDVWH� DQG� UHGXFLQJ� WKH� FRQVXPSWLRQ� RI� IRRGV� DQG� GULQNV�
FRQWDLQLQJ�VXJDU���ZKLOH�OHVV�ULJKWV�LPSDLULQJ��ZHUH�RI�OLPLWHG�HIILFDF\� 



 

 

9RXFKHU�UHTXLUHPHQW��SUHVFULEHG�0,4�SHULRG�DQG�WHVWLQJ 

6XEPLVVLRQV 

[270] *URXQGHG� .LZLV� VXEPLWV� WKDW� WKH� ���GD\� FRPSRQHQW� RI� 0,4� �WKH� ���GD\�

PRGHO��LPSDLUHG�WKH�ULJKW�WR�HQWHU�1HZ�=HDODQG�PRUH�WKDQ�ZDV�UHDVRQDEO\�QHFHVVDU\���

,W�VXEPLWV� WKDW� WKHUH�ZHUH�RWKHU�HTXDOO\�HIIHFWLYH��EXW� OHVV� ULJKWV� LPSDLULQJ�ZD\V� WR�

SUHYHQW� FRPPXQLW\� WUDQVPLVVLRQ� RI� &29,'���� FDVHV�� QDPHO\� D� ��GD\� SHULRG� RI�

PDQDJHG� LVRODWLRQ� RU� VHOI�LVRODWLRQ� IRU� YDFFLQDWHG� WUDYHOOHUV� ZLWK� D� QHJDWLYH�

SUH�GHSDUWXUH�WHVW� 

[271] *URXQGHG�.LZLV�VXEPLWV�WKDW�WKH�ILUVW�DQG�VHFRQG�UHVSRQGHQWV�ZHUH�VWHDGIDVW�

LQ�PDLQWDLQLQJ�WKH����GD\�PRGHO�XQWLO�DQ�DEUXSW�VKLIW�WR�D���GD\�SHULRG�SOXV���GD\V�

VHOI�LVRODWLRQ��WKH���GD\�PRGHO���DQQRXQFHG�RQ����2FWREHU������DQG�SXW�LQ�SODFH�RQ�

���1RYHPEHU��������,W�VD\V�WKH�0LQLVWU\¶V�VWDWHG�UDWLRQDOH�IRU�WKH�PRYH�WR�WKH�QHZ�

PRGHO�ZDV�QRW�QHZ�RU�SUREDWLYH�DW�WKH�WLPH�163 

[272] *URXQGHG�.LZLV� VXEPLWV� WKDW� WKH�PRYH� WR� WKH� ��GD\�PRGHO� ZDV� H[SHGLHQW�

EHFDXVH�RI�WKH�SUHVVXUH�RQ�0,4�DYDLODELOLW\�GXH�WR�0,4)V�EHLQJ�XVHG�IRU�FRPPXQLW\�

FDVHV� LQ� WKH�'HOWD� RXWEUHDN�� � ,W� DOVR� VD\V� WKDW�� EHFDXVH�0,4)V�ZHUH� XVHG� IRU� WKDW�

SXUSRVH��WKH�PRYH�DW�WKLV�WLPH�GLG�QRW�LQFUHDVH�FDSDFLW\�IRU�RYHUVHDV�DUULYDOV�EHFDXVH�

RI�WKLV���,W�VXEPLWV�WKDW��KDG�WKH�*RYHUQPHQW�DFWHG�RQ�LQIRUPDWLRQ�LW�KDG�LQ�1RYHPEHU�

������NHSW�SDFH�ZLWK�WHFKQRORJLFDO�DQG�WHVWLQJ�DGYDQFHPHQWV��DQG�LPSOHPHQWHG�D�GD\�

����WHVW�HDUOLHU��D�VKLIW�WR���GD\V�PDQDJHG�LVRODWLRQ�FRXOG�KDYH�EHHQ�LPSOHPHQWHG�VRPH�

WLPH�EHIRUH�WKH�'HOWD�RXWEUHDN�LQ�1HZ�=HDODQG�DQG�ZRXOG�KDYH�LQFUHDVHG�FDSDFLW\�LQ�

0,4�IRU�RYHUVHDV�DUULYDOV���,W�IXUWKHU�VXEPLWV�WKDW�WKHUH�ZHUH�D�QXPEHU�RI�LQGLFDWRUV�

WKDW�D�SHULRG�VKRUWHU�WKDQ��� GD\V��IRU�H[DPSOH���RU�����PD\�KDYH�EHHQ�VXIILFLHQW�EHIRUH�

�� 1RYHPEHU�������LQ�OLQH�ZLWK�WKH�*RYHUQPHQW¶V�ULVN�WROHUDQFH� 

 
163� 7KH�0LQLVWU\¶V�VWDWHG�UDWLRQDOH�ZDV�WKDW�WKH�PRYH�WR�WKH�QHZ�PRGHO�ZDV�VDIH�DW�WKLV�WLPH�GXH�WR��

LQFUHDVHG�XQGHUVWDQGLQJ�RI� WKH�HSLGHPLRORJ\�RI� WKH�'HOWD�YDULDQW� �LW�KDYLQJ�D� VKRUW� LQFXEDWLRQ�
SHULRG��DQG�UHFHQW�WHVWLQJ�FDVH�GHWHFWLRQ�GDWD�IURP�6LQJDSRUH�DQG�RWKHU�MXULVGLFWLRQV�FRQILUPHG�
WKDW� WKH� PDMRULW\� RI� DFXWH� FDVHV� RI� &29,'���� ZHUH� GHWHFWHG� ZLWKLQ� WKUHH� GD\V� RI� D�
TXDUDQWLQH�LVRODWLRQ�SHULRG��D� VLJQLILFDQW� UHGXFWLRQ� LQ� WKH�QXPEHU�RI�SRVLWLYH�&29,'����FDVHV�
FRPLQJ�RYHU�WKH�ERUGHU�LQ�UHFHQW�PRQWKV��WKH�PDMRULW\�RI�DUULYDOV�UHSRUWLQJ�WKDW�WKH\�ZHUH�IXOO\�
YDFFLQDWHG��DQG�SUH�GHSDUWXUH�WHVWLQJ� 



 

 

[273] *URXQGHG�.LZLV�DOVR�VXEPLWV�WKDW�VHOI�LVRODWLRQ�ZDV�QRW�JLYHQ�FRQVFLHQWLRXV�

FRQVLGHUDWLRQ� 

[274] 7KH� UHVSRQGHQWV� VXEPLW� WKDW� WKH� ���GD\� PRGHO� ZDV� FRQVLVWHQW� ZLWK�:+2�

JXLGDQFH�DQG�ZDV�WKH�PRVW�HIIHFWLYH�DSSURDFK�IRU�WKH�LQLWLDO�YDULDQWV���,W�ZDV�WKH�PRVW�

HIIHFWLYH�DSSURDFK�EHFDXVH�D�VLJQLILFDQW�PLQRULW\�RI�FDVHV�RQO\�EHFDPH�GHWHFWDEOH�DIWHU�

��GD\V�DQG�DQ\WKLQJ�VKRUW�RI����GD\V�JDYH�ULVH�WR�D�OHYHO�RI�ULVN�WKDW�ZDV�XQDFFHSWDEOH�

WR�PDLQWDLQ�WKH�HOLPLQDWLRQ�VWUDWHJ\���)RU�WKLV�UHDVRQ��WKH\�VD\�WKHUH�ZDV�QR�QHHG�WR�

WHVW� WKH�YLDELOLW\�RI�D� VKRUWHQHG�SHULRG�RI�TXDUDQWLQH�E\� LQWURGXFLQJ�D�GD\����� WHVW���

7KH\�VD\�WKDW��ZKLOH�WKH�*RYHUQPHQW�ZDV�SXUVXLQJ�DQ�HOLPLQDWLRQ�VWUDWHJ\��WKHUH�ZDV�

QR�QHHG�WR�FRQVLGHU�D�VHOI�TXDUDQWLQH�PRGHO�EHFDXVH�WKDW�PRGHO�FRXOG�QRW�PHHW�WKH�

SROLF\�REMHFWLYH�RI�WKH�VWUDWHJ\� 

[275] 7KH� UHVSRQGHQWV� DOVR� VXEPLW� WKDW� LQ� ODWH� ����� FRQVLGHUDWLRQ� ZDV� JLYHQ� WR�

UHGXFLQJ�WKH�TXDUDQWLQH�SHULRG�IRU�SHRSOH�DUULYLQJ�IURP�ORZ�ULVN�FRXQWULHV���3ULRULW\�

ZDV� JLYHQ� WR� SURJUHVVLQJ� 4)7� ZLWK� FRXQWULHV� WKDW� KDG� VXFFHVVIXOO\� DYRLGHG� RU�

HOLPLQDWHG� FRPPXQLW\� WUDQVPLVVLRQ�� � 7KH\� VXEPLW� WKDW� WKH� ULVN� RI� &29,'����

LQFUHDVHG�VXEVWDQWLDOO\� LQ� ODWH������DQG�HDUO\������ZLWK�PDQ\�FRXQWULHV� LQFUHDVLQJ�

WKHLU�SXEOLF�KHDOWK�PHDVXUHV���7KH\�VD\�D�VKRUWHQHG�TXDUDQWLQH�SHULRG�ZDV�FRQVLGHUHG�

ODWHU�LQ������DQG�WKH�WLPLQJ�RI�LQWURGXFLQJ�WKLV�UHDVRQDEOH� 

,QFXEDWLRQ�SHULRG 

[276] ,�DJUHH�ZLWK�WKH�UHVSRQGHQWV�WKDW��SULRU�WR�WKH�HPHUJHQFH�RI�'HOWD�DV�D�YDULDQW�

RI� FRQFHUQ� LQ� 0D\� ������ LQIRUPDWLRQ� DERXW� WKH� HSLGHPLRORJ\� RI� WKH� YLUXV� DQG�

PRGHOOLQJ�VXSSRUWHG�D����GD\�TXDUDQWLQH�SHULRG���)RU�H[DPSOH� 

(a) ,Q�)HEUXDU\������:+2�DQG�3HRSOH¶V�5HSXEOLF�RI�&KLQD�0LVVLRQ�RQ�

&29,'���� UHSRUWHG� WKDW� WKH� PHDQ� WLPH� EHWZHHQ� LQIHFWLRQ� DQG�

V\PSWRPV�ZDV�ILYH�WR�VL[�GD\V��ZLWK�DQ�LQFXEDWLRQ�SHULRG�UDQJLQJ�IURP�

RQH� WR� ��� GD\V�� �$� ���GD\� TXDUDQWLQH� SHULRG� ZDV� UHFRPPHQGHG� E\�

:+2�DJDLQ�RQ����)HEUXDU\�����0DUFK��DQG����$XJXVW������ 



 

 

(b) 6LPLODUO\��DQ�DUWLFOH�ZULWWHQ�E\�1HZ�=HDODQG�DFDGHPLFV�RQ����-XO\������

�QRW� SHHU�UHYLHZHG� DW� WKDW� WLPH�� FRQFOXGHG� WKDW� D� ���GD\� PDQDJHG�

LVRODWLRQ�SHULRG�ZLWK�WHVWLQJ�RQ�GD\V���DQG����UHGXFHG�WKH�ULVN�RI�DQ�

LQIHFWLRXV�FDVH�EHLQJ�UHOHDVHG�LQWR�WKH�FRPPXQLW\�DW�D�YHU\�ORZ�OHYHO���

,Q� FRQWUDVW�� D� ��GD\� PDQDJHG� LVRODWLRQ� SHULRG� ZDV� ³LQHIIHFWLYH� DQG�

ZRXOG�SUHVHQW�D�PXFK�KLJKHU�ULVN�WR�WKH�FRPPXQLW\´� 

(c) 7KH�0LQLVWU\�RI�+HDOWK¶V�6FLHQFH�DQG�7HFKQLFDO�$GYLVRU\��67$��*URXS�

EULHILQJ�IRU�WKH�SHULRG����WR����1RYHPEHU������UHIHUUHG�WR�D�VWXG\�IURP�

WKH� 8QLWHG� 6WDWHV� &HQWUH� IRU� 'LVHDVH� &RQWURO� �&'&�� WKDW� PRGHOOHG�

TXDUDQWLQH�SHULRG�DQG�WHVWLQJ���,W�HYDOXDWHG�D���GD\�LVRODWLRQ�SHULRG�ZLWK�

V\PSWRP�PRQLWRULQJ�DQG�GD\ ����WHVWLQJ�DV���±���SHU�FHQW�HIIHFWLYH�DW�

SUHYHQWLQJ� SRVW� WUDQVPLVVLRQ� ULVN�� � +RZHYHU�� WKH� OLPLWDWLRQV� RQ� WKH�

VWXG\� LQFOXGHG� WKH� LOO�GHILQHG� LQIHFWLRXV� SHULRG� IRU� &29,'����� WHVW�

WXUQDURXQG�WLPH��DQG�WKH�GHJUHH�RI�QRQ�FRPSOLDQFH�ZLWK�TXDUDQWLQH� 

(d) $�IXUWKHU�&'&�VFLHQWLILF�EULHILQJ�RQ���'HFHPEHU������HVWLPDWHG�SRVW�

WUDQVPLVVLRQ� ULVN� IURP� YDU\LQJ� TXDUDQWLQH� OHQJWKV� EXW� VDLG� ³>D@Q\�

RSWLRQ�WR�VKRUWHQ�TXDUDQWLQH�ULVNV�EHLQJ�OHVV�HIIHFWLYH�WKDQ�WKH�FXUUHQWO\�

UHFRPPHQGHG� ���GD\� TXDUDQWLQH�«� >DQG@� WKHUH� PD\� EH� VHWWLQJV�«�

ZKHUH� HYHQ� D� VPDOO� ULVN� RI� SRVW�TXDUDQWLQH� WUDQVPLVVLRQ� FRXOG� VWLOO�

UHVXOW�LQ�VXEVWDQWLDO�VHFRQGDU\�FOXVWHUV�´ 

(e) $�:+2�VFLHQWLILF�EULHI�RQ����'HFHPEHU������UHIHUUHG�WR�D�PHDQ�WLPH�

IURP�H[SRVXUH�WR�WKH�YLUXV�XQWLO�V\PSWRP�RQVHW�DV��±��GD\V�EXW�ZLWK�D�

UDQJH�RI��±���GD\V���,Q�PRVW�LQGLYLGXDOV��WKH�YLUXV�EHFDPH�GHWHFWDEOH�

LQ�WKH�XSSHU�UHVSLUDWRU\�WUDFW�DSSUR[LPDWHO\��±��GD\V�EHIRUH�V\PSWRP�

RQVHW�DQG�IRU�GD\V�WR�ZHHNV�DIWHU�V\PSWRPV�GHYHORS���±���GD\V���� 

(f) 2Q����0DUFK������ DQ�DFDGHPLF�SDSHU� FDOFXODWHG� WKH� ULVN� IURP� IRXU�

SRVVLEOH�TXDUDQWLQH�VFHQDULRV������WHVW�RQ�DUULYDO��������GD\�VWD\�ZLWK�D�

WHVW�RQ�GD\�����������GD\�VWD\�RQO\��DQG��������GD\�VWD\�DQG�WHVWV�GD\V ��

DQG������7KH�SDSHU�IRXQG�WKDW�WKH����GD\�VWD\�ZLWK�WZR�WHVWV�ZDV�KLJKO\�

HIIHFWLYH�LQ�SUHYHQWLQJ�SRVW�TXDUDQWLQH�WUDQVPLVVLRQ��� 



 

 

(g) $�SHHU�UHYLHZHG�DUWLFOH�RQ���$SULO������H[DPLQLQJ����VWXGLHV�LQ�&KLQD�

GHWHUPLQHG�WKDW�ORQJ�LQFXEDWLRQ�SHULRGV�ZHUH�SRVVLEOH���7KH�PHDQ�DQG�

PHGLDQ� LQFXEDWLRQ� SHULRGV� IRU� &29,'���� ZHUH� HLJKW� DQG� ��� GD\V�

UHVSHFWLYHO\�� � ,W� ZDV� GLIILFXOW� WR� HVWLPDWH� WKH� ULJKW�KDQG� WDLO� RI� WKH�

LQFXEDWLRQ�SHULRG�EDVHG�RQ�WKH�VPDOO�VDPSOH�VL]H�EXW�WKH�KLJKHVW���WK�

SHUFHQWLOH�FRXOG�EH�DV�ORQJ�DV������GD\V���7KH�DUWLFOH�FRQFOXGHG�WKDW�LW�

ZDV�³SUXGHQW�QRW�WR�GLVPLVV�WKH�SRVVLELOLW\�RI�LQFXEDWLRQ�SHULRGV�RI�XS�

WR����GD\V�DW�WKLV�VWDJH�RI�WKH�HSLGHPLF�´ 

[277] 7KHUH�ZHUH�PRUH�SDSHUV�DQG�PRGHOOLQJ�DYDLODEOH�WR�WKH�0LQLVWU\�SULRU�WR�WKH�

HPHUJHQFH� RI� 'HOWD�� � 'U +DUULHWWH� &DUU�� D� SXEOLF� KHDOWK� SK\VLFLDQ� DQG� WKH�'HSXW\�

'LUHFWRU� RI� 3XEOLF� +HDOWK� DW� WKH� 0LQLVWU\� RI� +HDOWK�� FRQILUPHG� WKDW� WKH� ���GD\�

TXDUDQWLQH�SHULRG�ZDV�EDVHG�RQ�WKH�DYDLODEOH�HYLGHQFH�DQG�JXLGDQFH���,Q�VKRUW��WKHUH�

ZDV�DPSOH�VXSSRUW�IRU�WKH����GD\�PRGHO�DV�DSSURSULDWH�IRU�WKH�HOLPLQDWLRQ�VWUDWHJ\� 

[278] )ROORZLQJ�'HOWD¶V�GHVLJQDWLRQ�DV�D�YDULDQW�RI�FRQFHUQ��RQ����-XQH������:+2�

FRQWLQXHG�WR�UHFRPPHQG�D����GD\�TXDUDQWLQH�SHULRG�IRU�FRQWDFWV�RI�&29,'����FDVHV�

WR�PLQLPLVH�WKH�ULVN�RI�RQZDUG�WUDQVPLVVLRQ�164��,W�DOVR�VWDWHG�WKDW�LW�ZDV�³SRVVLEOH�IRU�

GLIIHUHQFHV�WR�EH�FDXVHG�E\�YLUDO�PXWDWLRQV�EXW�DW�WKH�SUHVHQW�WLPH��WKHUH�LV�QR�GDWD�WR�

VXJJHVW�WKDW�WKHUH�LV�D�FKDQJH�LQ�WKH�LQFXEDWLRQ�RI�WKH�FXUUHQW�6$56�&R9���YDULDQWV�RI�

FRQFHUQ�´�6LPLODUO\��RQ���-XO\�������:+2�VDLG�³VHYHUDO�PRGHOOLQJ�VWXGLHV�VKRZ�WKDW�

U57�3&5�WHVWLQJ�FRPELQHG�ZLWK����GD\�TXDUDQWLQH�LV�WKH�PRVW�HIIHFWLYH�VWUDWHJ\´� 

[279] 7KH� HYLGHQFH� EHIRUH� WKH� &RXUW� LQGLFDWHV� WKDW� LQIRUPDWLRQ� DERXW� D� VKRUWHU�

LQFXEDWLRQ�SHULRG�IRU�'HOWD�EHJDQ�WR�HPHUJH�IURP�HDUO\�$XJXVW��������)RU�H[DPSOH� 

(a) $GYLFH�IURP�WKH�67$�*URXS¶V�DGYLFH�RQ���$XJXVW������QRWHG�WKDW�D�

&KLQHVH�VWXG\�FDOFXODWHG�WKH�PHGLDQ�LQFXEDWLRQ�SHULRG�IRU�'HOWD�DW�IRXU�

GD\V�� EXW� WKDW� ³>D@GGLWLRQDO� HYLGHQFH� ZLOO� EH� UHTXLUHG� WR� VD\�

FRQFOXVLYHO\� WKDW� YLUDO� ORDG� DQG� LQFXEDWLRQ� SHULRG� DUH� WKH� PDLQ�

FRQWULEXWLQJ� IDFWRUV� IRU� WKH� REVHUYHG� WUDQVPLVVLRQ� FDSDELOLWLHV� RI�

'HOWD�´ 

 
164� $OWKRXJK� WKLV� JXLGDQFH� UHODWHV� WR� FRQWDFWV�� UDWKHU� WKDQ� ERUGHU� TXDUDQWLQH� DUUDQJHPHQWV�� LW� LV�

UHOHYDQW�EHFDXVH�WKH\�DUH�WDUJHWHG�WRZDUGV�WKH�VDPH�REMHFWLYH� 



 

 

(b) $�SUH�SULQW�VWXG\�RI�����SDWLHQWV�LQ�&KLQD�SXEOLVKHG�RQ����$XJXVW������

IRXQG�WKDW�WKRVH�ZLWK�'HOWD�KDG�PRUH�UDSLG�V\PSWRP�RQVHW���)XUWKHU��

WKH� KLJKHU� WKH� YLUDO� ORDG�� WKH� KLJKHU� WKH� ULVN� RI� SUH�V\PSWRPDWLF�

WUDQVPLVVLRQ���7KH�'HOWD�ODWHQW�SHULRG�ZDV�HVWLPDWHG�DW�IRXU�GD\V�DQG�

WKH� PHDQ� LQFXEDWLRQ� SHULRG� ZDV� ���� GD\V�� 7KH� ��WK� SHUFHQWLOH� ZDV�

���� GD\V� 

(c) $� ���$XJXVW� ����� &'&� VWXG\� FRQFOXGHG� WKDW� WKH� ODWHQW� SHULRG� IRU�

&29,'����ZDV�����GD\V�ZLWK�D���WK�SHUFHQWLOH�RI������GD\V���5HSHDWHG�

WHVWLQJ�XVHG�LQ�FRPELQDWLRQ�ZLWK�V\PSWRP�PRQLWRULQJ�FRXOG�WKHUHIRUH�

MXVWLI\�VKRUWHU�TXDUDQWLQH�SHULRGV���+RZHYHU��LQ�SODFHV�DLPLQJ�IRU�]HUR�

FDVHV��LW�VKRXOG�EH�UHFRJQLVHG�WKDW�WKHUH�ZDV�D�JUHDWHU�FRVW�RI�LQIHFWLRQV�

LI�WKH\�DUH�LQWURGXFHG�LQWR�WKH�FRPPXQLW\� 

(d) $GYLFH� IURP� WKH� 67$�*URXS� RQ� ��� 6HSWHPEHU� ����� QRWHG� WKDW� WKH�

ODWHQF\�SHULRG�DQG�LQFXEDWLRQ�SHULRG�IRU�'HOWD�ZHUH�ERWK��±��GD\V� 

(e) $GYLFH� IURP� WKH� 67$� *URXS� RQ� �� DQG� ��� 2FWREHU� ����� ZDV� WKDW�

HYLGHQFH�RQ� ODWHQF\�DQG� LQFXEDWLRQ�SHULRGV�ZDV� OLPLWHG�� �2QH� VWXG\�

UHSRUWHG� WKH� PHDQ� LQFXEDWLRQ� SHULRG� DW� ���� GD\V�� � $QRWKHU� VWXG\�

UHSRUWHG�D�VLJQLILFDQWO\�VKRUWHU�LQFXEDWLRQ�SHULRG�IRU�'HOWD��IRXU�GD\V��

FRPSDUHG�ZLWK�D�ZLOG�W\SH�VWUDLQ��VL[�GD\V�� 

[280] .QRZOHGJH�DERXW�WKH�VKRUWHU�LQFXEDWLRQ�SHULRG�RI�'HOWD�DSSHDUV�WKHUHIRUH�WR�

KDYH�HPHUJHG�IURP�$XJXVW������EXW�WKH�LQIRUPDWLRQ�ZDV�UHODWLYHO\�OLPLWHG���2Q�LWV�

RZQ��ZKLOH�1HZ�=HDODQG�ZDV�SXUVXLQJ�DQ�HOLPLQDWLRQ�VWUDWHJ\��LW�ZDV�UHDVRQDEOH�WR�

PDLQWDLQ�D����GD\�TXDUDQWLQH�SHULRG���$�SUHVV�EULHILQJ�JLYHQ�E\�WKH�([HFXWLYH�'LUHFWRU�

RI�:+2�+HDOWK�(PHUJHQFLHV�3URJUDPPH�DV�UHFHQWO\�DV��� 'HFHPEHU������UHIHUUHG�

WR�³WUDGH�RIIV´�EHWZHHQ�³WKH�VFLHQFH�DQG�EHLQJ�DEVROXWHO\�SHUIHFW�LQ�ZKDW�\RX�WU\�WR�

GR´�� � +H� VDLG� ³>L@I� SHRSOH� VKRUWHQ� WKH� TXDUDQWLQH� SHULRG� >IURP� WKH� UHFRPPHQGHG�

���GD\�SHULRG@��WKHUH�ZLOO�EH�D�VPDOO�QXPEHU�RI�FDVHV�WKDW�ZLOO�GHYHORS�GLVHDVH�DQG�

SRWHQWLDOO\�JR�RQ�WR�WUDQVPLW�EHFDXVH�WKH\¶YH�EHHQ�OHW�RXW�RI�TXDUDQWLQH�HDUOLHU�´ 



 

 

[281] 7KH� DIILGDYLW� IURP� 'U� &DUU� UHLQIRUFHV� WKLV� SRLQW�� � 6KH� VDLG� WKH� ���GD\�

TXDUDQWLQH�SHULRG�ZDV�VXSSRUWHG�E\�:+2�JXLGDQFH�DQG�PRGHOOLQJ�DYDLODEOH� WR� WKH�

0LQLVWU\�RI�+HDOWK���6KH�H[SODLQHG�WKH�GLIIHUHQFH�EHWZHHQ�WKH�LQFXEDWLRQ�SHULRG�DQG�

WKH�ODWHQW�SHULRG�RI�WKH�YLUXV���6KH�VDLG�WKDW��DOWKRXJK�WKHUH�KDG�EHHQ�VLJQLILFDQW�VWXG\�

RQ� WKLV� IURP� HDUO\� ������ ERWK� RI� WKHVH� SHULRGV� KDYH� EHHQ� GLIILFXOW� WR� GHWHUPLQH�

DFFXUDWHO\�DQG�D�OHYHO�RI�VFLHQWLILF�XQFHUWDLQW\�UHPDLQHG���7KLV�KDG�EHHQ�DJJUDYDWHG�

E\�WKH�FRQWLQXDO�HPHUJHQFH�RI�QHZ�YDULDQWV�ZLWK�SRWHQWLDOO\�GLIIHULQJ�YLUDO�G\QDPLFV�

DQG�HSLGHPLRORJ\� 

[282] 'U�&DUU�H[SODLQHG�WKDW�WKH�GLVWULEXWLRQ�RI�ERWK�WKH�ODWHQW�DQG�LQFXEDWLRQ�SHULRGV�

RI�WKH�YLUXV�ILW�D�JDPPD�GLVWULEXWLRQ��ZLWK�D�SHDN�GLVWULEXWLRQ�VKRUW�RI�WKH�PHDQ��DQG�D�

ORQJ�³ULJKW�KDQG�WDLO´���7KH�HVWLPDWHG�PHDQ�GLVWULEXWLRQ�IRU�'HOWD�ZDV�DSSUR[LPDWHO\�

IRXU�GD\V�ZLWK�D���WK�SHUFHQWLOH�DW�DSSUR[LPDWHO\�HLJKW�GD\V���7KLV�OHIW�ILYH�SHU�FHQW�RI�

LQIHFWHG� SHRSOH� ZKR� ZRXOG� UHPDLQ� DV\PSWRPDWLF� DQG� RQO\� UHWXUQ� D� SRVLWLYH� WHVW�

IROORZLQJ�WKDW�SHULRG� 

[283] 'U� &DUU� VDLG� LW� ZDV� LPSRUWDQW� WR� EDODQFH� WKH� UHGXFWLRQ� LQ� WKH� ULVN� RI�

WUDQVPLVVLRQ�SURYLGHG�E\�D�JLYHQ�SROLF\�DJDLQVW�LWV�HFRQRPLF�DQG�VRFLDO�FRVWV���:KHQ�

DVVHVVLQJ� WKH� ULVN�RI� WUDQVPLVVLRQ��ERWK� WKH� OLNHOLKRRG�DQG�FRQVHTXHQFH�RI� WKH� ULVN�

HYHQWXDWLQJ�QHHGHG�WR�EH�FRQVLGHUHG�� �7KH�FRQVHTXHQFH�RI�D�TXDUDQWLQH�IDLOXUH�WKDW�

UHVXOWHG� LQ� LQWURGXFLQJ� &29,'���� LQWR� D� SRSXODWLRQ� ZKHUH� LW� ZDV� QRW� RWKHUZLVH�

FLUFXODWLQJ�ZDV�JUHDWHU�WKDQ�LI�WKH�YLUXV�LV�DOUHDG\�SUHYDOHQW�LQ�WKH�SRSXODWLRQ��� 

[284] 6KH�VDLG�WKLV�KDG�OHG�WR�FRXQWULHV�SXUVXLQJ�DQ�HOLPLQDWLRQ�VWUDWHJ\��LQFOXGLQJ�

1HZ� =HDODQG�� WDNLQJ� D� PRUH� FDXWLRXV� DSSURDFK� WR� WKH� TXDUDQWLQH� SHULRG�� � 6RPH�

FRXQWULHV��QRWDEO\�&KLQD�DQG�+RQJ�.RQJ��KDG�WDNHQ�DQ�DEVROXWH�]HUR�ULVN�WROHUDQFH�

DSSURDFK� DQG� WKHUHIRUH� DSSOLHG� ���GD\� DQG� ���GD\� TXDUDQWLQH� SHULRGV� LQ� VRPH�

FRQWH[WV�� � 6KH� VDLG� WKH� EDODQFH� EHWZHHQ� WKH� EHQHILWV� DQG� FRVWV� RI� TXDUDQWLQH� KDYH�

FKDQJHG�LQ�WKH�FRQWH[W�RI�ODUJH�RXWEUHDNV�RI�WKH�2PLFURQ�YDULDQW�LQ�PDQ\�FRXQWULHV���

)RU�H[DPSOH��WKH�ULVN�RI�IXUWKHU�WUDQVPLVVLRQ�IURP�UHGXFLQJ�TXDUDQWLQH�SHULRGV�KDG�WR�

EH�EDODQFHG�DJDLQVW�WKH�FRVW�RI�UHTXLULQJ�ZRUNHUV�WR�TXDUDQWLQH�IRU�DQ�H[WHQGHG�SHULRG��

HVSHFLDOO\�ZKHUH�LW�ZRXOG�KDYH�VLJQLILFDQW�LPSDFWV�RQ�HVVHQWLDO�VHUYLFHV�DQG�VXSSO\�

FKDLQV� 



 

 

[285] ,�DFFHSW�'U�&DUU¶V�XQFRQWHVWHG�HYLGHQFH���,�ZRXOG�DGG�WKDW��LQ�EDODQFLQJ�WKH�

UHGXFWLRQ�LQ�WKH�ULVN�RI�WUDQVPLVVLRQ�SURYLGHG�E\�D�JLYHQ�SROLF\��0,4�IRU�DOO�DUULYDOV�

IRU����GD\V��DJDLQVW�LWV�HFRQRPLF�DQG�VRFLDO�FRVWV��WKH�ULJKW�RI�1HZ�=HDODQG�FLWL]HQV�

WR�HQWHU�WKHLU�FRXQWU\�ZDV�DOVR�UHOHYDQW�� 

7HVWLQJ 

[286] 'U�$QQH�:\OLH�� DQ� LQWHUQDWLRQDO� H[SHUW� LQ� &29,'���� WHVWLQJ�� SURYLGHG� DQ�

DIILGDYLW�IRU�*URXQGHG�.LZLV�165��$PRQJVW�RWKHU�WKLQJV��KHU�HYLGHQFH�LQFOXGHG�WKDW� 

'DWD�IURP�DQ�DGGLWLRQDO�3&5�WHVW�FRXOG�EHWWHU�LQIRUP�ZKHWKHU�D�SHUVRQ�ZLWK�
WKUHH�QHJDWLYH�3&5�VDOLYD�WHVWV��RQ�GD\����GD\����DQG�GD\���DFFRPSDQLHG�E\�D�
QHJDWLYH�DQWLJHQ�WHVW�RQ�GHSDUWXUH�DW�GD\����DQG�OHDYLQJ�DQRWKHU�VDOLYD�VDPSOH�
WR�EH�WHVWHG���LV�VDIH�WR�UHOHDVHG� 

[287] 3URIHVVRU�+LOO�� D� VSHFLDOLVW� LQ� LQWHUQDO� DQG� SXEOLF� KHDOWK� DQG� D� SURIHVVRU� RI�

,QWHUQDWLRQDO�+HDOWK��SURYLGHG�DQ�DIILGDYLW�IRU�WKH�UHVSRQGHQWV���+H�ZDV�D�PHPEHU�RI�

WKUHH�0LQLVWHULDO�$GYLVRU\�*URXSV��³WKH�6NHJJ�*URXS´��³WKH�5RFKH�*URXS´�DQG�³WKH�

6LPSVRQ�5RFKH�&RPPLWWHH´��� �+H�DJUHHG�ZLWK� WKLV� HYLGHQFH� IURP�'U�:\OLH� LQ� WKH�

FRQWH[W�RI�WKH�DUULYDO�RI�'HOWD���+RZHYHU��KH�PDLQWDLQHG�WKDW�WKH�GHFLVLRQ�QRW�WR�PRYH�

WR�D���GD\�LVRODWLRQ�SHULRG�SULRU�WR�WKH�DUULYDO�RI�'HOWD�ZDV�FRUUHFW� 

[288] *URXQGHG� .LZLV� FRQWHQGV� WKDW� D� GD\� ���� WHVW� LQ� 0,4� VKRXOG� KDYH� EHHQ�

LQWURGXFHG� LQ� HDUO\� ����� WR� WHVW� WKH� YLDELOLW\� RI� D� VKRUWHQHG� TXDUDQWLQH� SHULRG���

'U :\OLH�FRQVLGHUHG�WKLV�ZDV�D�³PLVVHG�RSSRUWXQLW\´�WKDW�ZRXOG�KDYH�SURYLGHG�GDWD�

SRLQWV�WKDW�FRXOG�KDYH�EHHQ�XVHG�WR�SURSHUO\�LQIRUP�GRZQVWUHDP�GHFLVLRQV�UHJDUGLQJ�

WKH�OHQJWK�RI�0,4�VWD\V�RU�VHOI�LVRODWLRQ�UHTXLUHPHQWV��� 

[289] 0RUH�JHQHUDOO\��VKH�FRQVLGHUHG�WKDW�D�EHWWHU�WHVWLQJ�SURWRFRO�FRXOG�KDYH�EHHQ�

LPSOHPHQWHG� LQYROYLQJ� D� FRPELQDWLRQ� RI� D� 5$7� �ZKLOH� VWLOO� LQ� WKH� SODQH� RU�ZKLOH�

ZDLWLQJ�LQ�OLQH�DW�WKH�DLUSRUW��DORQJ�ZLWK�D�VDOLYD�3&5�WHVW��RQ�DUULYDO����7KH�VDOLYD�3&5�

WHVW�ZRXOG�KDYH�GHWHFWHG�SHRSOH�ZLWK�ORZ�YLUDO�ORDGV�ZKR�ZHUH�QRW�\HW�FRQWDJLRXV�DQG�

 
165� 6KH�LV�D�UHVHDUFK�VFLHQWLVW�DW�WKH�<DOH�6FKRRO�RI�3XEOLF�+HDOWK�LQ�&RQQHFWLFXW���,Q������VKH�ZDV�WKH�

OHDG�DXWKRU�RI�D�UHVHDUFK�SDSHU� WKDW� LGHQWLILHG�VDOLYD�DV�D�VHQVLWLYH�VDPSOH� W\SH�IRU�&29,'����
GHWHFWLRQ���7KLV�OHG�WR�WKH�GHYHORSPHQW�RI�WKH�6DOLYD'LUHFW�3&5�PHWKRG�RI�WHVWLQJ���,W�KDV�KLJK�
HIILFDF\�DQG� LV� OHVV� LQYDVLYH� WKDQ� WKH�QDVDO�VZDE�3&5�WHVW�DQG�KDV�EHHQ� WKH�PDLQVWD\�RI�+RQJ�
.RQJ¶V� WHVWLQJ� SURJUDPPH� VLQFH� HDUO\� ������ � ,W� KDV� EHHQ� LQGHSHQGHQWO\� YDOLGDWHG� LQ� PDQ\�
FRXQWULHV� 



 

 

UHTXLUHG�TXDUDQWLQLQJ�EXW�FRXOG�DOVR�LGHQWLI\�KLVWRULF�LQIHFWLRQV�ZKR�GLG�QRW�QHHG�WR�

JR�LQWR�PDQDJHG�LVRODWLRQ�DW�DOO�� 

[290] *URXQGHG�.LZLV�UHIHUV�WR�D����6HSWHPEHU������UHSRUW�RI�WKH�6LPSVRQ�5RFKH�

&RPPLWWHH� RQ� 1HZ� =HDODQG¶V� &29,'���� VXUYHLOODQFH� SODQ� DQG� WHVWLQJ� VWUDWHJ\���

,QFOXGHG�LQ�WKLV�UHSRUW�ZDV�D�GLVFXVVLRQ�DERXW�WKH�QHHG�IRU�WKH�FRPPXQLW\�WR�DFFHSW�

WKDW�LQ�WKH�IRUHVHHDEOH�IXWXUH�WKH�SUHVHQFH�RI�UHOHYDQW�V\PSWRPV�VKRXOG�WULJJHU�D�WHVW���

)RU�WKDW�WR�EH�VXVWDLQDEOH�WKH�WHVW�QHHGHG�WR�EH�OHVV�LQYDVLYH�WKDQ�WKDW�FXUUHQWO\�EHLQJ�

XVHG���7KH�UHSRUW�ZHQW�RQ�WR�VD\� 

��� 0DQ\�RWKHU�MXULVGLFWLRQV�LQWHUQDWLRQDOO\�DUH�UHO\LQJ�RQ�VDOLYD�WHVWV�IRU�
WKH� EXON� RI� WKHLU� VXUYHLOODQFH�� � :KLOH� ZRUN� LV� XQGHUZD\� LQ�
1HZ =HDODQG�RQ�YHULI\LQJ�VXFK�WHVWLQJ��RQ�FXUUHQW�SODQV�ZLGHVSUHDG�
LQWURGXFWLRQ� LV� VWLOO�PRUH� WKDQ� ��PRQWKV� RII�� HYHQ� WKRXJK� LQ� RWKHU�
MXULVGLFWLRQV�VDOLYD�WHVWLQJ��LQYROYLQJ�ODUJH�QXPEHUV�RI�WHVW>V@�SHU�GD\��
KDV�EHHQ�ZHOO�HVWDEOLVKHG�IRU�VHYHUDO�PRQWKV���7KH�1HZ�=HDODQG�WLPH�
IUDPH�DSSHDUV�WR�EH�GULYHQ�E\�D�SUHVXPSWLRQ�WKDW�VDOLYD�WHVWLQJ�ZRXOG�
UHSODFH� WKH� 3&5� WHVW�� � 7KLV� QHHG� QRW� EH� VR�� DV� LW� FRXOG� ZHOO� EH�
FRPSOHPHQWDU\� 

��� $OO� HIIRUWV� VKRXOG� EH� PDGH� WR� LQWURGXFH� VDOLYD� WHVWLQJ� DV� VRRQ� DV�
SRVVLEOH�DV�SDUW�RI�WKH�UDQJH�RI�WHVWLQJ�PHWKRGV�EHLQJ�FRQGXFWHG���,I�
QHFHVVDU\� RXWVLGH� DVVLVWDQFH� VKRXOG� EH� VRXJKW� WR� DFFHOHUDWH�
GHYHORSPHQW���:KLOH�VHQVLWLYLW\�RI�VDOLYD�WHVWLQJ�PD\�EH�VOLJKWO\�OHVV�
WKDQ�WKH�FXUUHQW�PHWKRG��WKH�DELOLW\�WR�WHVW�PRUH�IUHTXHQWO\�DQG�ZLWK�
JUHDWHU�DFFHSWDQFH��PD\�IDU�RXWZHLJK�WKDW�� 

[291] 7KLV�UHSRUW�ZDV�QRW�DERXW�REWDLQLQJ�GDWD�SRLQWV�IRU�D�SRVVLEOH�UHGXFWLRQ�LQ�WKH�

TXDUDQWLQH�SHULRG��� 

[292] +RZHYHU�� ODWHU� UHSRUWV� GLG� GLVFXVV� WKH� HIILFDF\� RI� D� WHVW� DURXQG� GD\� �� LQ�

UHGXFLQJ�WKH�TXDUDQWLQH�SHULRG���2QH�RI�WKRVH�ZDV�WKH�&RYLG����67$�*URXS�EULHILQJ�

IRU�WKH�SHULRG����WR��� 1RYHPEHU������UHIHUUHG�WR�DERYH�166��,Q�DGGLWLRQ�WR�PRGHOOLQJ�

D���GD\�TXDUDQWLQH�ZLWK�V\PSWRP�PRQLWRULQJ�DQG�D�GD\�����GD\�WHVW��WKH�*URXS�DOVR�

GLVFXVVHG� WKDW�� WKH� HIILFDF\� RI� SUH�GHSDUWXUH� WHVWLQJ� ZDV� KLJKO\� GHSHQGHQW� RQ� WKH�

WLPLQJ� DQG� VHQVLWLYLW\� RI� WKH� WHVW�� WHVWLQJ� WKUHH� GD\V� SULRU� WR� WUDYHO� SURYLGHG� OLWWOH�

EHQHILW��DQG�SUH�GHSDUWXUH�WHVWLQJ�GLG�QRW�GHWHFW� LQ�IOLJKW� WUDQVPLVVLRQV�RU�WUDYHOOHUV�

LQIHFWHG�MXVW�SULRU�WR�WUDYHO��� 

 
166� $W�>����F�@� 



 

 

[293] 7KH�67$�*URXS�DOVR�VDLG�WKDW�XQFHUWDLQWLHV�LQ�WKH�PRGHOOLQJ�LQFOXGHG�WKDW�³WKH�

LQIHFWLRXV�SHULRG�RI�&29,'����UHPDLQ>HG@�KDUG�WR�GHILQH´���7KH�*URXS�QHYHUWKHOHVV�

UHJDUGHG�WKH�PRGHOOLQJ�DV�³YHU\�XVHIXO´�DQG�DV�SURYLGLQJ�³RQH�RI�WKH�PRUH�UREXVW�ULVN�

IUDPHZRUNV�IRU�FRPSDULQJ�RSWLRQV�DURXQG� WKH�ERUGHU´�DQG�D�³YHU\�XVHIXO�EDVLV� IRU�

VRPH�RQJRLQJ�GLVFXVVLRQV�UHJDUGLQJ�ERUGHU�RSWLRQV�DQG�FRXOG�EH�FRQVLGHUHG�DORQJVLGH�

UHODWLYH�ULVNV�IURP�FRXQWULHV�ZLWK�GLIIHUHQW�GLVHDVH�EXUGHQV´� 

[294] 2WKHU� UHVHDUFK� RQ� WKLV� WRSLF� LQFOXGHG� WKH� &'&� VFLHQWLILF� EULHILQJ� RQ�

� 'HFHPEHU� ����� UHIHUUHG� WR� DERYH167� WKDW� HVWLPDWHG� SRVW�WUDQVPLVVLRQ� ULVN� IURP�

YDU\LQJ�TXDUDQWLQH�OHQJWK���7KLV�EULHILQJ�LQFOXGHG�D�GLVFXVVLRQ�RI�D���GD\�TXDUDQWLQH�

SHULRG�ZLWK�3&5�WHVWLQJ�EXW��DV�QRWHG�DERYH��FRQWLQXHG�WR�DGYLVH�WKDW�VKRUWHQLQJ�WKH�

TXDUDQWLQH�SHULRG�IURP����GD\V�ULVNHG�EHLQJ�OHVV�HIIHFWLYH��� 

[295] $QRWKHU�ZDV�D��� $SULO������%0&�0DGLVRQ�5HVHDUFK�DUWLFOH�WKDW�XVHG�YDULRXV�

PDWKHPDWLFDO�PRGHOV�WR�DQDO\VH�WKH�H[SHFWHG�HIIHFWLYHQHVV�RI�V\PSWRP�PRQLWRULQJ��

WHVWLQJ�� DQG� TXDUDQWLQH�� � ,W� IRXQG� WKDW� D� ���GD\� TXDUDQWLQH� DIWHU� DUULYDO�� ZLWKRXW�

V\PSWRP�PRQLWRULQJ� RU� WHVWLQJ�� UHGXFHG�SRVW�WUDYHO� ULVN� E\� ��±��� SHU� FHQW� RQ� LWV�

RZQ�� � +RZHYHU�� D� VKRUWHU� TXDUDQWLQH� RI� VHYHQ� GD\V� FRPELQHG� ZLWK� V\PSWRP�

PRQLWRULQJ�DQG�D�WHVW�RQ�GD\ ����DIWHU�DUULYDO�ZDV�DOVR�HIIHFWLYH����±��� SHU�FHQW��DW�

UHGXFLQJ�LQWURGXFWLRQ�ULVN�DQG�ZDV�OHVV�EXUGHQVRPH��DQG�PLJKW�LPSURYH�DGKHUHQFH��� 

[296] 7KH�5RFKH�*URXS�SURYLGHG�D�UHSRUW�RQ����6HSWHPEHU������DERXW�WKH�LPSDFW�

RQ�WKH�'HOWD�RXWEUHDN�RQ�WKH�5HFRQQHFWLQJ�1HZ�=HDODQGHUV�VWUDWHJ\���$�IUDPHZRUN�RI�

SURWHFWLRQ�ZRXOG�LQYROYH�YDFFLQDWLRQ��WKH�ILUVW�OD\HU���ERUGHU�SURFHVVHV�ZLWK�FUHGLEOH�

LQIRUPDWLRQ� DERXW� WKH� LQGLYLGXDO� WUDYHOOHU� DV� WR� WKHLU� YDFFLQDWLRQ� VWDWXV� DQG� WKHLU�

FRXQWU\�RI�RULJLQ�DQG�ZLWK�UDSLG�WHVWLQJ��WKH�VHFRQG�OD\HU���SXEOLF�KHDOWK�PHDVXUHV�VXFK�

DV�PDVNV��VFDQQLQJ�DQG�SURDFWLYH�WHVWLQJ�DQG�WUDFLQJ�DFURVV�WKH�FRPPXQLW\��WKH�WKLUG�

OD\HU���DQG�GHOLYHULQJ�DGGLWLRQDO�HTXLSPHQW�DQG�VWDIILQJ�WR�KRVSLWDO�DQG�FRPPXQLW\�

KHDOWK�V\VWHPV��WKH�IRXUWK�OD\HU�� 

[297] ,Q�GLVFXVVLQJ�WKH�WKLUG�OD\HU��WKH�5RFKH�*URXS�VDLG�VXUYHLOODQFH��WHVWLQJ��DQG�

FRQWDFW�WUDFLQJ�QHHGHG�WR�EH�EROVWHUHG���7KH�'HOWD�RXWEUHDN�KDG�OHG�WR�D�VXUJH�LQ�SHRSOH�

 
167� $W�>����G�@� 



 

 

EHLQJ�WHVWHG�DQG�WKHUH�ZHUH�LVVXHV�DURXQG�EDFNORJV�DQG�GHOD\V�WKDW�FRPSURPLVHG�HDUO\�

RXWEUHDN�FRQWDLQPHQW���,Q�WKLV�FRQWH[W�WKH�5RFKH�*URXS�VDLG� 

,QFUHDVHG�LQYHVWPHQW�LQ�VDOLYD�WHVWLQJ�DQG�RYHUDOO�WHVWLQJ�FDSDFLW\�LV�XUJHQWO\�
QHHGHG���:LGHU�XVH�RI�VDOLYD�WHVWLQJ�ZRXOG�PHDQ�WKDW�LQGLYLGXDOV�FDQ�EH�WHVWHG�
PRUH�IUHTXHQWO\�DQG�UHGXFH�WKH�ULVN�RI�XQGHWHFWHG�FDVHV�LQ�WKH�FRPPXQLW\�« 

7HVWLQJ�VKRXOG�EH�D�SULRULW\�DUHD�RI�IRFXV���,W�LV�D�ZRUU\�WKDW�LW�LV�QHDUO\�D�\HDU�
VLQFH�UHFRPPHQGDWLRQV�UH�VDOLYD�WHVWLQJ�ZHUH�PDGH�DQG�\HW�LW�LV�VWLOO�YHU\�PXFK�
LQ�LWV�HDUO\�VWDJHV�DV�D�WRRO�WR�EH�XVHG�DJDLQVW�&29,'���� 

[298] *URXQGHG�.LZLV� UHOLHV�RQ� WKLV�FRPPHQW�DQG� WKH�HDUOLHU����6HSWHPEHU������

6LPSVRQ�5RFKH�&RPPLWWHH�UHSRUW�WR�VD\�WKDW�WKH�0LQLVWU\�RI�+HDOWK�KDG�IDLOHG�WR�WXUQ�

LWV� PLQG� WR� VDOLYD� WHVWLQJ� DW� GD\� ���� RI�0,4�� � 7KH� ILUVW� SRLQW� LQ� UHVSRQVH� WR� WKLV�

VXEPLVVLRQ�LV�WKDW�QHLWKHU�WKH����6HSWHPEHU������RU����6HSWHPEHU������DGYLFH�ZHUH�

VSHFLILFDOO\�DERXW� LQWURGXFLQJ�VDOLYD� WHVWLQJ�ZLWK�D�YLHZ�WR� UHGXFLQJ� WKH�TXDUDQWLQH�

SHULRG�DW�WKH�ERUGHU���7KH\�GLVFXVVHG�KDYLQJ�D�IDVWHU��OHVV�LQYDVLYH�WHVW�DYDLODEOH�IRU�

WHVWLQJ�DQG�VXUYHLOODQFH�JHQHUDOO\� 

[299] 7KH�RWKHU�SRLQW�LV�WKDW��LQ�EHWZHHQ�WKRVH�WZR�UHSRUWV��ZRUN�KDG�EHHQ�FDUULHG�

RXW�RQ�WKH�XVH�RI�VDOLYD�WHVWLQJ�DQG�RWKHU�WHVWLQJ�RSWLRQV���6SHFLILFDOO\� 

(a) 2Q� �� -XO\� ����� WKH�0LQLVWU\� RI� +HDOWK� SURYLGHG� D� EULHILQJ� WR� WKH�

0LQLVWHU¶V�RIILFH�RQ�VDOLYD� WHVWLQJ�� �%DVHG�RQ� LQWHUQDWLRQDO� OLWHUDWXUH��

YDOLGDWLRQ� ZRUN� E\� ORFDO� ODERUDWRULHV�� DQG� WKH� SRVLWLRQ� RI� WKH�

1HZ =HDODQG�0LFURELRORJ\� 1HWZRUN�� WKH� 0LQLVWU\� VDLG� LW� ZDV� QRZ�

FRQILGHQW� WKHUH� ZHUH� VXUYHLOODQFH� VLWXDWLRQV� ZKHUH� WHVWLQJ� IRU�

&29,'����FRXOG�EH�FDUULHG�RXW�XVLQJ�VDOLYD�VDPSOHV��LQFOXGLQJ�ZKHUH�

IUHTXHQW� WHVWLQJ� RI� ERUGHU� ZRUNHUV� FRXOG� SRWHQWLDOO\� LGHQWLI\� FDVHV�

HDUOLHU�� EHIRUH� FKDLQV� RI� WUDQVPLVVLRQ�ZHUH� JHQHUDWHG�� �7KLV� XSGDWHG�

SRVLWLRQ�ZDV�UHIOHFWHG�LQ�WKH�UROORXW�RI�VDOLYD�WHVWLQJ�IRU�ERUGHU�ZRUNHUV� 

(b) 2Q��� $XJXVW�������LQ�D�EULHILQJ�WR�0LQLVWHU�+LSNLQV��WKH�0LQLVWU\�RI�

+HDOWK�SURSRVHG�WR�LPSOHPHQW�VHOI�DGPLQLVWHUHG�VDOLYD�WHVWLQJ�LQ�0,4�

RQ�GD\V���DQG���WR�HQDEOH�WKH�JDWKHULQJ�RI�GHWHFWLRQ�UDWH�GDWD�DW� WZR�

LQWHUYDOV� EHWZHHQ� GD\V� �� DQG� ��� WR� LQIRUP� IXWXUH� DGYLFH� DERXW� WKH�

RSWLRQV�RI�VKRUWHU�VWD\V�LQ�0,4�IURP�D�SXEOLF�KHDOWK�SHUVSHFWLYH���7KH�



 

 

SURSRVDO�ZDV�IRU�D�SKDVHG�LPSOHPHQWDWLRQ�DSSURDFK�EHJLQQLQJ�ZLWK�D�

SURRI�RI�FRQFHSW�SLORW�LQ�VHOHFW�ORFDWLRQV� 

(c) 2Q��� $XJXVW������DGYLFH�ZDV�SURYLGHG�WR�0LQLVWHU�+LSNLQV�RQ�KRZ�

SRLQW�RI�DUULYDO�WHVWLQJ�IRU�&29,'����FRXOG�EH�HVWDEOLVKHG�WR�VXSSRUW�

1HZ =HDODQG� WR� PDLQWDLQ� LWV� HOLPLQDWLRQ� VWUDWHJ\� ZKLOH� JUDGXDOO\�

UHRSHQLQJ�LWV�ERUGHUV���+HDOWKFDUH�ZRUNHU�DGPLQLVWHUHG�5$7�DQG�5DSLG�

U7�3&5�ZHUH�UHFRPPHQGHG�IRU�FRQVLGHUDWLRQ���7KH�DGYLFH�SURSRVHG�D�

WKUHH�VWDJH�SURFHVV�IRU�LQWURGXFLQJ�SRLQW�RI�DUULYDO�WHVWLQJ���7KHVH�WKUHH�

VWDJHV�ZRXOG�EH�D�VPDOO�VFDOH�FRQWUROOHG�WULDO��D�ZLGHU�WULDO�DQG�WKHQ�D�

SKDVHG�UROORXW�RI�SRLQW�RI�DUULYDO�WHVWLQJ� 

(d) 2Q��� 6HSWHPEHU������WKH�0LQLVWU\�RI�+HDOWK�EULHIHG�WKH�0LQLVWHU�RQ�

5$7V���$�SLORW�DW�0LGGOHPRUH�+RVSLWDO¶V�HPHUJHQF\�GHSDUWPHQW�ZRXOG�

KHOS� WKH�0LQLVWU\� WR� ILQG� WKH� SRWHQWLDO� XWLOLW\� LQ� KHDOWKFDUH� VHWWLQJV���

:RUN�ZDV�DOVR�XQGHUZD\�RQ�SRLQW�RI�DUULYDO�WHVWLQJ�IRU�D�VHOI�LVRODWLRQ�

SLORW��� 

[300] ,Q�WKHVH�FLUFXPVWDQFHV�,�UHMHFW�*URXQGHG�.LZLV¶�VXEPLVVLRQ�WKDW�D�UHDVRQDEO\�

DYDLODEOH� DOWHUQDWLYH� WR� D� ���GD\� SHULRG� RI� TXDUDQWLQH�� WKDW� FRXOG� KDYH� EHHQ�

LPSOHPHQWHG�VRPH�WLPH�EHIRUH�WKH�'HOWD�RXWEUHDN�DQG�ZRXOG�KDYH�PHW�WKH�SXUSRVH�RI�

WKH�HOLPLQDWLRQ�VWUDWHJ\�DV�HIIHFWLYHO\��ZDV�D���GD\�TXDUDQWLQH�SHULRG�VXSSRUWHG�E\�D�

GLIIHUHQW�WHVWLQJ�SURWRFRO�WKDQ�WKH�GD\V������DQG�������3&5�WHVWLQJ�WKDW�ZDV�LQ�SODFH�

IURP�DERXW�-DQXDU\��������'U :\OLH�GRHV�QRW�VD\�WKDW�KDYLQJ�DQ�DGGLWLRQDO�WHVW�ZRXOG�

KDYH�VKRZQ�WKDW�HYHU\RQH�WHVWLQJ�SRVLWLYH�ZRXOG�KDYH�GRQH�VR�E\�GD\�����3URIHVVRU +LOO�

GRHV� QRW� VXSSRUW� WKLV� VXEPLVVLRQ�� � 5DWKHU�� LW� ZDV� WKH� HPHUJHQFH� RI� 'HOWD� DQG� WKH�

HYLGHQFH�RI�D�VKRUWHU�LQFXEDWLRQ�SHULRG�WKDW�PDGH�WKLV�DQ�DFFHSWDEOH�ULVN���,�DFFHSW�WKH�

UHVSRQGHQWV¶�VXEPLVVLRQ�WKDW�LW�LV�VSHFXODWLYH�WR�VD\�WKDW�D�GD\�����WHVW�LPSOHPHQWHG�

HDUOLHU�ZRXOG�KDYH�HQDEOHG�D�VKLIW�WR�D���GD\�SHULRG�VRRQHU��� 

[301] 0RUHRYHU�� LQ� WKH� FRQWH[W� RI� D� IDVW� PRYLQJ� DQG� FRPSOH[� SDQGHPLF�� WKH�

*RYHUQPHQW�ZDV�QRW�UHTXLUHG�WR�LQYHVW�LWV�OLPLWHG�UHVRXUFHV�LQ�JDWKHULQJ�LWV�RZQ�GDWD�

IURP�D���GD\�WHVW���,W�ZDV�HQWLWOHG�WR�UHO\�RQ�:+2�DQG�RWKHU�VWXGLHV�WKDW�ZHUH�EHLQJ�

XQGHUWDNHQ�HOVHZKHUH���:KLOH�WKH�HPHUJLQJ�HYLGHQFH�DERXW�'HOWD�LQGLFDWHG�D�VKRUWHU�



 

 

LQFXEDWLRQ�SHULRG��WKH�LQIRUPDWLRQ�ZDV�OLPLWHG���)XUWKHU��DOWKRXJK�'HOWD�ZDV�EHFRPLQJ�

WKH� GRPLQDQW� YDULDQW�� LW� ZDV� QRW� WKH� RQO\� YDULDQW� FLUFXODWLQJ� LQ� WKH� ZRUOG���

'U %ORRPILHOG�VDLG�LW�ZDV�QHFHVVDU\�WR�H[HUFLVH�FDXWLRQ�LQ�PDNLQJ�FKDQJHV�WR�0,4�

XQWLO�LW�EHFDPH�FOHDU�WKDW�'HOWD�ZDV�WKH�GRPLQDQW�VWUDLQ� 

[302] 7KH�0LQLVWHU�DQG�WKH�*RYHUQPHQW�ZHUH�DOVR�HQWLWOHG�WR�DGRSW�D�SUHFDXWLRQDU\�

UHVSRQVH�DQG�QRW�WR�DGRSW�SROLFLHV�WKDW��EDVHG�RQ�DYDLODEOH�HYLGHQFH��ZHUH�KLJKHU�ULVN���

,W�LV�DSSURSULDWH�IRU�WKH�&RXUW�WR�JLYH�OHHZD\�WR�WKH�0LQLVWHU��DQG�WKH�H[SHUW�DGYLFH�KH�

ZDV�UHFHLYLQJ�LQ�WKLV�DUHD��LQ�GHFLVLRQV�DERXW�WKLV�168 

$�VKRUWHQHG�0,4�VWD\ 

[303] ,Q�DGGLWLRQ�WR�WKH�³PLVVHG�RSSRUWXQLW\´�WR�REWDLQ�GDWD�IURP�D�GD\ ����WHVW�DW�DQ�

HDUOLHU�WLPH��*URXQGHG�.LZLV�VXEPLWV�WKDW�RWKHU�VWHSV�WKH�*RYHUQPHQW�WRRN�WR�FRQVLGHU�

D�VKRUWHQHG�VWD\�LQ�0,4�ZHUH�LQDGHTXDWH���,W�SRLQWV�WR�D����'HFHPEHU������SDSHU�WR�

0LQLVWHU�+LSNLQV�LQ�ZKLFK�RIILFLDOV�IURP�WKH�0LQLVWU\�RI�+HDOWK�DQG�WKH�'HSDUWPHQW�

RI� WKH� 3ULPH�0LQLVWHU� DQG�&DELQHW� �'30&�� DJUHHG� WR� SURYLGH� ³DGYLFH� RQ� VKRUWHU�

VWD\V´�LQ�0,4�IRU�LQ�ERXQG�WUDYHOOHUV�IURP�ORZ�ULVN�FRXQWULHV��IRU�H[DPSOH��$XVWUDOLD�

DQG�WKH�3DFLILF��E\��� -DQXDU\������169 

[304] *URXQGHG�.LZLV�VD\V�WKLV�DGYLFH�QHYHU�PDWHULDOLVHG���,QVWHDG��WKH�*RYHUQPHQW�

RSWHG�WR�SXUVXH�IXOO�4)7�IURP�FRXQWULHV�ZKHUH�WKH�ULVN�ZDV�VXIILFLHQWO\�ORZ���:KHQ�

WKLV�IDLOHG�WR�³RSHUDWLRQDOLVH�VDIHO\´��WKHUH�ZDV�QR�FRQWLQJHQF\�LQ�SODFH�EHFDXVH�DGYLFH�

RQ� VKRUWHU� VWD\� DGYLFH� ZDV� QHYHU� JLYHQ�� � *URXQGHG�.LZLV� VD\V� WKH�*RYHUQPHQW¶V�

5HFRQQHFWLQJ�1HZ�=HDODQG�6WUDWHJ\��WKDW�ZRXOG�XOWLPDWHO\�EULQJ�DQ�HQG�WR�PDQDJHG�

LVRODWLRQ��ZDV�QRW�D�VXEVWLWXWH���7KLV�LV�EHFDXVH�LWV�LPSOHPHQWDWLRQ�GHSHQGHG�RQ�WKH�

³KLJKHVW�SRVVLEOH�FRYHUDJH�DFURVV�WKH�SRSXODWLRQ´�ZKLFK�ZDV�IRUHFDVW�IRU������DW�WKH�

HDUOLHVW� 

 
168� 7KH�&RXUW¶V�YLHZ�LQ�7D\ORU��DERYH�Q �����GLVFXVVHG�HDUOLHU�DW�>���@��VXSSRUWV�WKLV� 
169� 7KLV�DGYLFH�ZRXOG�FRYHU��SRWHQWLDO�ZD\V�WR�DVVHVV�FRXQWU\�ULVN��WKH�KHDOWK�FULWHULD�IRU�GLIIHUHQW�ULVN�

DQG�RWKHU�FULWHULD�WKDW�PLJKW�LQIRUP�RU�FRPSOHPHQW�D�KHDOWK�ULVNHG�EDVHG�DSSURDFK��RSWLRQV�DQG�
VFRSH�RI�SDFH�RI�PRYLQJ�WR�D�ULVN�EDVHG�DSSURDFK�E\�UHGXFLQJ�WKH�GXUDWLRQ�RI�0,4��DQG�WKH�FRVWV�
�LQFOXGLQJ�SXEOLF�KHDOWK�ULVN���EHQHILWV�DQG�RSHUDWLRQDO� LPSOLFDWLRQV�IRU� KHDOWK��ERUGHU�DJHQFLHV�
DQG�WKH�DYLDWLRQ�LQGXVWU\� 



 

 

[305] *URXQGHG�.LZLV�VD\V�WKDW�LW�IROORZV�WKDW�WKLV�LV�QRW�D�FDVH�ZKHUH�WKHUH�ZHUH�D�

UDQJH�RI�OHJLWLPDWH�SROLF\�FKRLFHV�DQG�WKH�*RYHUQPHQW�DGRSWHG�D�SDUWLFXODU�DSSURDFK�

IROORZLQJ� D� FRQVFLHQWLRXV� FRQVLGHUDWLRQ� RI� WKH� RSWLRQV�� � 7KH\� VD\� WKHUH� ZDV� QR�

FRQVLGHUDWLRQ�JLYHQ�WR�WKH�HIILFDF\�RI�D�VKRUWHQHG�VWD\�LQ�0,4��HYHQ�WKRXJK�LW�KDG�EHHQ�

LGHQWLILHG�DV�D�³FULWLFDO�FRQWLQJHQF\´�LQ�WKH����'HFHPEHU������SDSHU�DQG�HYHQ�WKRXJK�

WKH�0LQLVWU\�RI�+HDOWK�ZDV�³DUPHG�ZLWK�WZR�µUREXVW¶�UHSRUWV�VLJQDOOLQJ�WKH�YLDELOLW\�RI�

D���GD\�PRGHO�LQ�OLQH�ZLWK�WKH�HOLPLQDWLRQ�VWUDWHJ\�´ 

[306] ,�GR�QRW�DFFHSW�WKLV�VXEPLVVLRQ���2QH�RI�WKH�WZR�³UREXVW´�UHSRUWV�UHIHUUHG�WR�LV�

WKH����1RYHPEHU������GLVFXVVLRQ�RI�WKH�&'&�SDSHU�UHIHUUHG�WR�HDUOLHU�170��7KH�RWKHU�

LV�D�GHWDLOHG�SDSHU�GDWHG���'HFHPEHU������WKDW�LQFOXGHG�PRGHOOLQJ�IRU���GD\V�LQ�0,4�

IROORZHG�E\���GD\V�KRPH�LVRODWLRQ�IRU�DUULYDOV�IURP�FRXQWULHV�ZLWK�ORZ�SUHYDOHQFH�RI�

&29,'����� VXFK� DV� $XVWUDOLD�� � 7KLV� SDSHU� SRLQWHG� RXW� ULVNV� ZLWK� WKH� ��GD\�

VHOI�LVRODWLRQ� FRPSRQHQW� DQG� UHFRPPHQGHG� PRUH� GHWDLOHG� PRGHOOLQJ� EHIRUH� DQ\�

SROLF\�FKDQJH�ZDV�FDUULHG�RXW���,W�DOVR�LQFOXGHG�PRGHOOLQJ�RI�WKH�ULVN�SRVHG�E\�DOORZLQJ�

4)7�ZLWK�$XVWUDOLD���$V�LV�GLVFXVVHG�HDUOLHU��WKHUH�ZDV�D�UDQJH�RI�SDSHUV�DQG�PRGHOOLQJ�

WKDW�ZHUH�DYDLODEOH�WR�WKH�0LQLVWU\�DQG�WKH�0LQLVWHU�DIWHU�WKHVH�SDSHUV��� 

[307] ,�FRQVLGHU�WKDW�WKH�0LQLVWU\�ZDV�QRW�UHTXLUHG�WR�SURFHHG�ZLWK�LWV�IRUHVKDGRZHG�

DGYLFH�RQ�VKRUWHU�VWD\�0,4�ULVNV�LQ�HDUO\��������$V�WKH�UHVSRQGHQWV�SXW�LW��LQ�ODWH������

DQG�HDUO\������WKHUH�ZDV�DQ�DJJUDYDWHG�SXEOLF�KHDOWK�ULVN�LQWHUQDWLRQDOO\��ZLWK�FDVHV�

RI�&29,'����DQG�GHDWKV�FRQWLQXLQJ�WR�PRXQW�DQG�QHZ�YDULDQWV�HPHUJLQJ���-DQXDU\�

�����KDG�WKH�KLJKHVW�QXPEHU�RI�GHDWKV�SHU�ZHHN�DW�DQ\�WLPH�GXULQJ�WKH�SDQGHPLF���2Q�

�� -DQXDU\������D�FRPPXQLW\�FDVH�LQ�1HZ�=HDODQG�ZDV�LGHQWLILHG���7KLV�SHUVRQ�ZDV�

D�UHFHQW�UHWXUQHH�ZKR�KDG�EHHQ�WKURXJK�0,4�DQG�KDG�UHWXUQHG�D�QHJDWLYH�GD\ ���WHVW���

$�'30&�EULHILQJ� WR� WKH�0LQLVWHU�GDWHG��� )HEUXDU\������ UHFRPPHQGHG� WDNLQJ�³D�

FDXWLRXV�DQG�PHDVXUHG�DSSURDFK�WR�DOWHULQJ�FXUUHQW�VHWWLQJV´���7KLV�EULHILQJ�VDLG�WKDW�

WKH�HPHUJHQFH�RI�QHZ�YDULDQWV�KDG�EHHQ�D�NH\�GHYHORSPHQW�DQG�WKHUH�ZDV�OLWWOH�GDWD�

RQ�KRZ�WKH\�LQWHUDFWHG�ZLWK�WKH�3IL]HU�YDFFLQH���,W�DOVR�VDLG�WKDW��GXH�WR�WKH�LQFUHDVHG�

LQIHFWLRXVQHVV�RI�WKH�QHZ�YDULDQWV��SXEOLF�KHDOWK�RIILFLDOV�DGYLVHG�WKDW�³DQ�HYHQ�PRUH�

SUHFDXWLRQDU\� DSSURDFK� VKRXOG� EH� WDNHQ� WR� FRQWDLQ� IXWXUH� FRPPXQLW\� FDVHV� JRLQJ�

IRUZDUG´� 

 
170� 7KHVH�DUH�WKH�&'&�SDSHUV�DOUHDG\�GLVFXVVHG�DW�>����F�@�DERYH� 



 

 

[308] $V�'U &DUU�SXW�LW��ZKLOH�D�VKRUWHQHG�TXDUDQWLQH�SHULRG�KDG�EHHQ�FRQVLGHUHG�DV�

DQ�RSWLRQ�WRZDUGV�WKH�HQG�RI�������³E\�HDUO\������WKLV�FDOFXOXV�KDG�FKDQJHG´�� �$Q�

DOWHUQDWLYH�DSSURDFK�ZDV�WR�SXUVXH�4)7�ZLWK�FRXQWULHV�WKDW�SUHVHQWHG�YHU\�ORZ�ULVN�

�LQLWLDOO\�$XVWUDOLD�DQG�VRPH�3DFLILF�,VODQGV����7KH�0LQLVWHU¶V�HYLGHQFH�LV�WKDW�LW�ZDV�

GHFLGHG�WKDW�4)7�ZLWK�VXFK�FRXQWULHV�ZDV�WR�EH�WKH�ILUVW�VWHS�WR�UHRSHQLQJ�WKH�ERUGHU���

,I�WKRVH�DUUDQJHPHQWV�ZHUH�VXFFHVVIXO��WKH\�FRXOG�SURYLGH�D�PRGHO�IRU�IXUWKHU�RSHQLQJ�

XS� WR� RWKHU� ORZ�ULVN� FRXQWULHV�� � +RZHYHU�� WKH� H[SHULHQFH� RI� 4)7� ZLWK�$XVWUDOLD�

GHPRQVWUDWHG�WKDW�D�FRXQWU\�ULVN�EDVHG�DSSURDFK�WR�TXDUDQWLQH�DUUDQJHPHQWV�SRVHG�WRR�

PD\�ULVNV�DQG�FRPSOH[LWLHV�WR�EH�YLDEOH���2SHQLQJ�WKH�ERUGHUV�LQ�D�PRUH�HQGXULQJ�ZD\�

ZRXOG�QHHG�WR�KDSSHQ�RQFH�1HZ�=HDODQG�ZDV�DEOH�WR�DFFHSW�PRUH�ULVN�RI�&29,'����

HQWHULQJ�WKH�FRPPXQLW\�ZLWK�KLJK�OHYHOV�RI�YDFFLQDWLRQ� 

[309] 0RUHRYHU�� *URXQGHG� .LZLV� KDV� QRW� SURYLGHG� HYLGHQFH� WKDW�� KDG� WKH�

IRUHVKDGRZHG�DGYLFH�RQ�VKRUWHU�VWD\�RSWLRQV�EHHQ�JLYHQ�E\����-DQXDU\�������LW�ZRXOG�

KDYH�GHPRQVWUDWHG�WKDW�LW�ZDV�YLDEOH�DQG�LQ�OLQH�ZLWK�WKH�*RYHUQPHQW¶V�HOLPLQDWLRQ�

VWUDWHJ\���,W�LV�PRUH�OLNHO\�WKDW�WKH�LQFUHDVLQJ�SXEOLF�KHDOWK�ULVN�LQWHUQDWLRQDOO\�ZRXOG�

KDYH� OHG� WR� WKH� RSSRVLWH� FRQFOXVLRQ�� �$V� GLVFXVVHG� HDUOLHU�� SDSHUV� DQG� PRGHOOLQJ�

FRQWLQXHG�WR�UHFRPPHQG�DQG�GHPRQVWUDWH�WKDW�D����GD\�0,4�PRGHO�ZDV�DSSURSULDWH�

IRU�FRXQWULHV�SXUVXLQJ�DQ�HOLPLQDWLRQ�VWUDWHJ\� 

6HOI�LVRODWLRQ 

[310] *URXQGHG� .LZLV� VXEPLWV� WKDW� DQRWKHU� UHDVRQDEO\� DYDLODEOH�� OHVV� ULJKWV�

LPSDLULQJ��DSSURDFK�ZDV�VHOI�LVRODWLRQ�IRU�ERUGHU�DUULYDOV�GXULQJ�WKH�5HOHYDQW�3HULRG�� 

[311] *URXQGHG�.LZLV�VXSSRUWV�WKLV�VXEPLVVLRQ�ZLWK�DQ�DIILGDYLW�IURP�6LU�5D\PRQG�

$YHU\��D�SURIHVVLRQDO�SKDUPDFHXWLFDO�VFLHQWLVW���+H�VDLG�WKDW�VHOI�LVRODWLRQ�ZDV�D�VDIH�

DQG�YLDEOH�DOWHUQDWLYH��LQYROYLQJ�OHVV�FRVW�WKDQ�PDQDJHG�LVRODWLRQ���7KH�UHWXUQHH�FRXOG�

EH�SURYLGHG�ZLWK�D�ZHOO�ILWWHG�1���PDVN�DQG�KDQG�VDQLWLVHU�ZKHQ�WUDYHOOLQJ�IURP�WKH�

DLUSRUW�WR�WKH�SODFH�RI�VHOI�LVRODWLRQ���:KLOH�DW�WKH�SODFH�RI�VHOI�LVRODWLRQ��WKH�UHWXUQHH�

FRXOG�XVH� D� VHOI�LVRODWLRQ�SURGXFW� �OLNH� WKH� -83/�JHRIHQFLQJ�ZULVWEDQG��171� �0%,(�

DSSURYHG�WKH�XVH�RI�WKH�-83/�ZULVWEDQG�IRU�WZR�UHWXUQLQJ�1HZ�=HDODQGHUV�IROORZLQJ�

 
171� 6LU�5D\PRQG� LV� D� SURYLGHU�RI� WKLV� -83/�SURGXFW�ZKLFK�KDV� EHHQ� XVHG� IRU�PRQLWRULQJ� LQ� ORQH�

ZRUNHU��GRPHVWLF�YLROHQFH�DQG�DJHG�FDUH�VLWXDWLRQV� 



 

 

WKH�+LJK�&RXUW¶V�GHFLVLRQ�LQ�%ROWRQ�172��,W�ZDV�DOVR�DSSURYHG�IRU�XVH�RQ�D�JRYHUQPHQW�

VHOI�LVRODWLRQ�WULDO�IRU�EXVLQHVV�WUDYHOOHUV� 

[312] 7KH�UHVSRQGHQWV¶�SRVLWLRQ�LV�WKDW�WKHUH�LV�D�VLJQLILFDQW�ULVN�WKDW�QRQ�FRPSOLDQFH�

ZLWK�VHOI�LVRODWLRQ�ZRXOG�OHDG�WR�HDUOLHU�WUDQVPLVVLRQ�RI�&29,'����LQ�WKH�FRPPXQLW\���

7KH�UHVSRQGHQWV�UHO\�RQ�WKH�H[SHULHQFH�RI�VHOI�LVRODWLRQ�LQ�WKH�SHULRG�SULRU�WR���$SULO�

������ WKH� H[SHULHQFH� RI� SHRSOH� EUHDFKLQJ� WKH� 0,4� UHTXLUHPHQWV�� DQG� UHVHDUFK�

FRQFHUQLQJ�WKH�HIIHFWLYHQHVV�RI�VHOI�TXDUDQWLQH� 

[313] ,� KDYH� HDUOLHU� UHIHUUHG� WR� WKH� FRQFHUQV� DERXW� WRXULVWV� QRW� FRPSO\LQJ� ZLWK�

VHOI�LVRODWLRQ� DW� WKH� VWDUW� RI� WKH� SDQGHPLF�173� � 1HZ� =HDODQG¶V� H[SHULHQFH�ZDV� WKDW�

GXULQJ�WKH�SHULRG�EHWZHHQ����0DUFK������DQG���$SULO������ZKHQ�DOO�DUULYDOV�ZHUH�

UHTXLUHG�WR�VHOI�LVRODWH�IRU����GD\V�����SHU�FHQW�RI�1HZ�=HDODQG¶V�FDVHV�KDG�D�KLVWRU\�

RI�UHFHQW�LQWHUQDWLRQDO�WUDYHO�DQG����SHU�FHQW�ZHUH�FORVH�FRQWDFWV�RI�LPSRUWHG�FDVHV�174��

6XEVHTXHQW� PRGHOOLQJ� DQDO\VLV� VXJJHVWHG� WKH� LQWURGXFWLRQ� RI� D� VHOI�LVRODWLRQ�

UHTXLUHPHQW� IRU� LQWHUQDWLRQDO� WUDYHOOHUV� UHGXFHG� WUDQVPLVVLRQ� E\� RQO\� ��� SHU� FHQW���

3URIHVVRU�+LOO¶V�DIILGDYLW�DOVR�GLVFXVVHG�HYLGHQFH�DERXW�VLJQLILFDQW�QRQ�FRPSOLDQFH�LQ�

WKH�8QLWHG�.LQJGRP�175 

[314] 3URIHVVRU�+LOO�DOVR�VDLG�WKDW�6LU�5D\PRQG¶V�HYLGHQFH�GLG�QRW�FRQVLGHU�WKH�ULVN�

RI� QRQ�FRPSOLDQFH� ZLWK� VHOI�LVRODWLRQ� SURWRFROV�� � $� WUDFNLQJ� GHYLFH� PLJKW� DOHUW�

DXWKRULWLHV�EXW�LW�WDNHV�WLPH�DQG�UHVRXUFHV�WR�ORFDWH�DQ�³HVFDSHH´���+H�QRWHG�WKDW�YHU\�

IHZ� FRXQWULHV� KDG� UHVRUWHG� WR� JHRORFDWLRQ� PRQLWRULQJ� EXW� PDQ\� KDG� PRYHG� IURP�

YROXQWDU\�RU�LQFHQWLYLVHG�FRPSOLDQFH�WR�SHQDOWLHV�IRU�QRQ�FRPSOLDQFH��� 

[315] )XUWKHU�� HVFDSHHV� ZHUH� QRW� WKH� RQO\� YHFWRU� RI� ULVN�� � 6HOI�LVRODWLRQ� ZLWKLQ�

KRXVHKROGV�FDUULHG�ULVNV�RI�WUDQVPLVVLRQ�WKURXJK�RWKHU�KRXVHKROG�PHPEHUV�ZKLFK�ZDV�

OLNHO\�WR�EH�JUHDWHU�WKDQ�IURP�VWDII�DQG�RWKHU�JXHVWV�LQ�DQ�0,4�IDFLOLW\���7KHUH�ZDV�QR�

SUDFWLFDEOH�WHFKQRORJLFDO�VROXWLRQ�WKDW�FRXOG�SUHYHQW�D�SHUVRQ�LQ�VHOI�TXDUDQWLQH�EHLQJ�

 
172� %ROWRQ�Y�&KLHI�([HFXWLYH�RI�WKH�0LQLVWU\�RI�%XVLQHVV��,QQRYDWLRQ�DQG�(PSOR\PHQW��DERYH�Q �� 
173� $ERYH�DW�>��@� 
174� $�0LQLVWU\�RI�+HDOWK�EULHILQJ�SDSHU�GDWHG��� $XJXVW������GLVFXVVLQJ� LVRODWLRQ�DQG�TXDUDQWLQH�

DUUDQJHPHQWV�IRU�FRPPXQLW\�'HOWD�FDVHV�DQG�FRQWDFWV�VDLG��³7KH�H[SHULHQFH�LQ�1HZ =HDODQG�RYHU�
WKH�ODVW��� PRQWKV�KDV�EHHQ�WKDW�FRPSOLDQFH�ZLWK�UHTXHVWV�IRU�FDVHV�DQG�FRQWDFWV�WR�VHOI�LVRODWH�
KDV� EHHQ� YHU\� KLJK´� EXW� ZDV� GHSHQGHQW� RQ� JRRG� UHODWLRQVKLS� PDQDJHPHQW� DQG� DGHTXDWHO\�
VXSSRUWLQJ�WKH�KHDOWK��ZHOIDUH�DQG�FXOWXUDO�QHHGV�RI�WKRVH�LVRODWLQJ� 

175� 7KH�FRPPHQWV�LQ�7D\ORU��DERYH�Q �����UHIHUUHG�WR�DW�>���@��DUH�VLPLODU� 



 

 

YLVLWHG�E\�DQRWKHU�SHUVRQ��WKHUHE\�FUHDWLQJ�DQ�H[SRVXUH�ULVN���3URIHVVRU�+LOO�VDLG�WKDW�

VHOI�LVRODWLRQ�ZLWK�JHRORFDWLRQ�PRQLWRULQJ�WKHUHIRUH�GLG�QRW�UHGXFH�WKH�ULVN�RI�LQIHFWLRQ�

DV�HIIHFWLYHO\�DV�HQIRUFHG�LVRODWLRQ�WKURXJK�0,4��� 

[316] 'U�%ORRPILHOG¶V�HYLGHQFH�ZDV�WKDW�RSWLRQV�IRU�FRPSOLDQFH�ZLWK�VHOI�LVRODWLRQ�

ZHUH� FRQVLGHUHG�� � 7KH\� LQFOXGHG� HOHFWURQLF� PRQLWRULQJ� E\� ZHDUDEOH� GHYLFH� RU� D�

VPDUWSKRQH� DSS� DQG� UDQGRP� SKRQH� FDOOV� RU� VSRW� FKHFNV�� � )RU� VLPLODU� UHDVRQV� WR�

3URIHVVRU� +LOO�� KH� VDLG� WKHUH� ZDV� ³QR� VHOI�LVRODWLRQ� RSWLRQ� WKDW� LV� SUDFWLFDEOH� WR�

LPSOHPHQW�WKDW�ZRXOG�SURYLGH�WKH�VDPH�PHDVXUH�RI�DVVXUDQFH�RI�OLPLWLQJ�WKH�ULVN�RI�

FDVHV�VHHGLQJ�FRPPXQLW\�RXWEUHDNV´�176� 

[317] *URXQGHG�.LZLV�DFNQRZOHGJHV�WKDW�3URIHVVRU�+LOO�DQG�'U�%ORRPILHOG�GLVDJUHH�

ZLWK�6LU�5D\PRQG¶V�HYLGHQFH���,W�DFFHSWV�WKDW�WKH�&RXUW�LV�QRW�HTXLSSHG�WR�GHWHUPLQH�

GLVSXWHG�LVVXHV�RI�VFLHQWLILF�RU�WHFKQLFDO�RSLQLRQ���,W�WKHUHIRUH�GRHV�QRW�DVN�WKH�&RXUW�

WR�UHVROYH�WKH�TXHVWLRQ�RI�ZKHWKHU�VHOI�LVRODWLRQ�RXJKW�WR�KDYH�EHHQ�SHUPLWWHG�EHIRUH�

WKH�HOLPLQDWLRQ�VWUDWHJ\�ZDV�DEDQGRQHG���,WV�SRVLWLRQ�LQVWHDG�LV�WKDW�WKH�*RYHUQPHQW�

IDLOHG� WR�JLYH� WKLV�RSWLRQ�FRQVFLHQWLRXV� FRQVLGHUDWLRQ�� �7KH�4)7�DUUDQJHPHQW�ZLWK�

$XVWUDOLD�ZDV� WRR� OLPLWHG�� WKH�5HFRQQHFWLQJ�1HZ�=HDODQG� 6WUDWHJ\�ZDV� QRW� WR� EH�

LPSOHPHQWHG�XQWLO�WKH�KLJKHVW�SRVVLEOH�YDFFLQDWLRQ�FRYHUDJH�ZKLFK�ZDV�IRUHFDVW�IRU�

�����DW�WKH�HDUOLHVW��DQG�WKH���GD\�VHOI�LVRODWLRQ�SHULRG�GLG�QRW�FRPPHQFH�XQWLO�2FWREHU�

����� 

[318] ,�DJUHH�ZLWK�WKH�UHVSRQGHQWV�WKDW�VHOI�LVRODWLRQ�DV�DQ�DOWHUQDWLYH�WR����GD\V�LQ�

0,4�ZDV�JLYHQ�FRQVFLHQWLRXV�FRQVLGHUDWLRQ���'U %ORRPILHOG¶V�HYLGHQFH�UHIHUUHG�WR�WKH�

FRPSOLDQFH�PRQLWRULQJ�RSWLRQV�WKDW�ZHUH�FRQVLGHUHG���)URP�-XQH������FRQVLGHUDWLRQ�

ZDV�EHLQJ�JLYHQ�WR�D�UHFRQQHFWLRQ�VWUDWHJ\��4)7�WUDYHO�ZLWK�ORZ�ULVN�FRXQWULHV�ZDV�DQ�

LQWHQGHG�ILUVW�VWHS���7KH�VWUDWHJ\�ZDV�EDVHG�RQ�H[SHUW�DGYLFH���)RU�H[DPSOH��WKH�6NHJJ�

*URXS�DGYLVRU\�FRPPLWWHH�SURYLGHG�DGYLFH�WR�0LQLVWHU�9HUUDOO�RQ����-XQH������ZKLFK�

VDLG�WKH�*URXS�ZDV� 

«� VXUSULVHG� E\� VXJJHVWLRQV� WKDW� 1HZ =HDODQG� FRXOG� VWDUW� WR� SHUPLW�
>TXDUDQWLQH�IUHH�HQWU\@�IRU�LQGLYLGXDOV�DQG�FRKRUWV�IURP�RWKHU�FRXQWULHV�EHIRUH�

 
176� *URXQGHG�.LZLV�VXEPLWV�WKDW�QR�SDSHUV�KDYH�EHHQ�GLVFORVHG�WR�VXSSRUW�WKLV���7KH�UHVSRQGHQWV�VD\�

WKDW� GLVFORVXUH�ZDV� FDUULHG� RXW� XQGHU� XUJHQF\� DQG� LW� LV� WKHUHIRUH�QRW� FHUWDLQ� WKDW� GLVFORVXUH� LV�
FRPSUHKHQVLYH�� �5HJDUGOHVV�� WKHUH� LV� QR�SURSHU�EDVLV� RQ�ZKLFK� ,� FRXOG� UHMHFW�'U %ORRPILHOG¶V�
VZRUQ�HYLGHQFH�DERXW�WKLV� 



 

 

WKH� YDFFLQDWLRQ� SURJUDPPH� LV� FRPSOHWHG�� � (YHQ� ZLWK� WKH� PRVW� ULJRURXV�
SUHFDXWLRQV�«� LW�ZRXOG�EH� LQHYLWDEOH� WKDW�SHRSOH� FDUU\LQJ� WKH�YLUXV�ZRXOG�
HQWHU�1HZ =HDODQG�RQ�D� UHJXODU�EDVLV�� �«�ZLWK�RQO\�D�SDUWLDOO\�YDFFLQDWHG�
SRSXODWLRQ��WKH�UHVXOWLQJ�FOXVWHUV�DQG�RXWEUHDNV�RI�LQIHFWLRQ�PLJKW�ZHOO�EH�WRR�
ODUJH� IRU�RXU�SXEOLF�KHDOWK�XQLWV� WR�H[WLQJXLVK�E\� WHVWLQJ�� UDSLG� WUDFLQJ�DQG�
LVRODWLRQ�RI�FRQWDFWV�� �«�2YHUORDGLQJ� WKHVH�VWDII�FRXOG� LPSHGH� WKH�YDFFLQH�
UROO�RXW�� �5DLVLQJ�RI�DOHUW� OHYHOV�PLJKW�EHFRPH�D� UHFXUUHQW�QHFHVVLW\��ZKLFK�
ZRXOG� FDXVH� QRW� RQO\� HFRQRPLF� DQG� FRPPXQLW\� GLVUXSWLRQ�� EXW� DOVR�
SURJUHVVLYH� GDPDJH� IRU� WKH� VRFLDO� OLFHQFH� WKDW� HQDEOHV� ORFNGRZQV� WR� EH�
VXFFHVVIXO� 

[319] :RUN�ZDV�DOVR�FDUULHG�RXW�RQ�D�VHOI�LVRODWLRQ�PRGHO�WKDW�ZDV�WR�EHJLQ�DV�D�SLORW���

2Q����1RYHPEHU������WKH�0LQLVWHU�UHFHLYHG�DGYLFH�RQ�WKH�LQLWLDO�RSHUDWLRQ�VHWWLQJV�

IRU�D�ODUJH�VFDOH�VHOI�LVRODWLRQ�DSSURDFK�IRU�WUDYHOOHUV�WR�1HZ�=HDODQG���7KH�0LQLVWHU�

VDLG�WKLV�GHPRQVWUDWHG�WKH�FRPSOH[LW\�RI�WKH�DSSURDFK�DQG�WKDW�LW�ZRXOG�QRW�EH�DEOH�WR�

DYRLG�LQVWDQFHV�RI�WUDQVPLVVLRQ�RI�&29,'���� 

[320] ,W�PLJKW� EH� VDLG� WKDW� VRPH� RI� WKH� VWHSV� IRU� HQDEOLQJ�PRUH� DUULYDOV� LQWR� WKH�

FRXQWU\�RU�IRU�UHGXFLQJ�WKH�TXDUDQWLQH�SHULRG�ZHUH�WRR�VORZO\�LPSOHPHQWHG���+RZHYHU��

DQRWKHU�ZD\�RI�SXWWLQJ� LW� LV� WKDW� LW�ZDV�GHWHUPLQHG� WKDW�D�FDXWLRXV�DSSURDFK�ZRXOG�

GHOLYHU�WKH�EHVW�KHDOWK�RXWFRPHV���$�FDXWLRXV�DSSURDFK�ZDV�RQH�WKDW�ZDV�RSHQ�WR�WKH�

*RYHUQPHQW�WR�WDNH���7KH�RQO\�FDYHDW�WR�WKDW�LV�ZKHWKHU��LQ�WDNLQJ�WKDW�DSSURDFK��WKH�

ULJKW�RI�1HZ =HDODQGHUV�WR�UHWXUQ�ZDV�FRQVLGHUHG�DQG�JLYHQ�SURSHU�ZHLJKW���7KLV�LV�

EHVW�FRQVLGHUHG�LQ�WKH�FRQWH[W�RI�WKH�0,4�V\VWHP�DV�D�ZKROH���,�WKHUHIRUH�UHWXUQ�WR�LW�

ODWHU��� 

9LUWXDO�OREE\ 

[321] *URXQGHG�.LZLV�VXEPLWV�WKDW��ZKLOH�WKH�WDVN�RI�DOORFDWLQJ�D�VFDUFH�UHVRXUFH�LV�

FRPSOH[��WKHUH�PXVW�KDYH�EHHQ�D�OHVV�ULJKWV�LPSDLULQJ�PHWKRG�RI�GLVWULEXWLQJ�YRXFKHUV�

WKDQ� WKH�YLUWXDO� OREE\�� � ,W� VD\V� LW� LV�QRW�DSSDUHQW�KRZ�D�ZKROO\� UDQGRPLVHG�V\VWHP��

ZKLFK�LV�UHVHW�HYHU\�URXQG��FDQ�EH�MXVWLILHG�DV�D�ZD\�WR�JLYH�HIIHFW�WR�WKH�IXQGDPHQWDO�

ULJKW�WR�UHWXUQ�KRPH���(YHQ�LI�D�UDQGRP�PHWKRG�ZHUH�WR�EH�XVHG��LW�LV�QRW�DSSDUHQW�ZK\�

D�SHUVRQ�FRXOG�QRW�UHWDLQ�WKHLU�SRVLWLRQ�LQ�WKH�TXHXH�VR�WKDW�DW�VRPH�SRLQW�KH�RU�VKH�

ZRXOG�EH�DEOH�WR�UHWXUQ���2WKHUZLVH��LW�LV�SRVVLEOH�WKDW�D�SHUVRQ�PD\�QHYHU�EH�DEOH�WR�

UHWXUQ� 



 

 

[322] 7KH�UHVSRQGHQWV�VXEPLW�WKDW�WKH�YLUWXDO�OREE\�ZDV�VLPSO\�D�WRRO�IRU�DOORFDWLQJ�

IL[HG�VXSSO\�LQ�KLJK�GHPDQG�VLWXDWLRQV���,W�DLGHG�WKH�UHWXUQ�RI�1HZ�=HDODQGHUV�EHFDXVH�

LW�ZDV� D� V\VWHP� WKDW� LPSURYHG� WKH�ERRNLQJ� H[SHULHQFH� IRU�XVHUV�� � ,� DFFHSW� WKDW� WKH�

YLUWXDO�OREE\�PD\�KDYH�DLGHG�WKH�UHWXUQ�RI�VRPH�1HZ�=HDODQGHUV�ZKR�ZHUH�ZLWKLQ�WKH�

VXFFHVVIXO� ��� SHU� FHQW� LQ� HDFK� ORWWHU\�� EXW� LW� GLG� QRWKLQJ� WR� KHOS� +:¶V� UHWXUQ� IRU�

H[DPSOH���'HVSLWH�WU\LQJ�WR�JHW�KRPH�IURP�1RYHPEHU������DQG�HQWHULQJ�VL[�URXQGV�RI�

³WKH� ORWWHU\´� GXULQJ� WKH�5HOHYDQW� 3HULRG�� VKH� VWLOO� KDG� QRW� VHFXUHG� D� YRXFKHU� DV� DW�

'HFHPEHU�������� 

[323] 7KH�LPSDFW�IURP�QRW�SULRULWLVLQJ�LV�DOVR�LOOXVWUDWHG�E\�WKH�HYLGHQFH�RI�0&���6KH�

LV�D�1HZ =HDODQG�FLWL]HQ�ZKR�KDV�OLYHG�LQ�YDULRXV�RYHUVHDV�SODFHV�GXH�WR�WKH�QDWXUH�RI�

KHU�ZRUN���,Q�0DUFK������KHU�VWHSIDWKHU�ZDV�GLDJQRVHG�ZLWK�VWDJH ��PHVRWKHOLRPD���,Q�

$SULO������KHU����\HDU�ROG�JUDQGPRWKHU�VWDUWHG�KDYLQJ�IDOOV�DQG�ZDV� LQ�DQG�RXW�RI�

KRVSLWDO���+HU�PRWKHU�ZDV�QRW�FRSLQJ�ZHOO���0&�VWDUWHG�KHU�ELG�WR�JHW�KRPH�IRU�D�YLVLW�

LQ�-XQH������ 

[324] %HWZHHQ�-XQH������DQG�$XJXVW������0&�WULHG�DOPRVW�HYHU\�GD\�WR�ILQG�D�VSRW�

LQ�0,4�� � 6KH�ZDV� XQVXFFHVVIXO� HYHU\� WLPH�� � ,Q� -XO\� ����� VKH�ZURWH� WR� WKH� 3ULPH�

0LQLVWHU�� WKH�0LQLVWHU� RI�+HDOWK� DQG� WKH�0LQLVWHU� RI� ,PPLJUDWLRQ�� � 6KH� UHFHLYHG� D�

UHVSRQVH�IURP�0LQLVWHU�+LSNLQV¶�RIILFH�WKDW�GLG�QRW�DVVLVW���6KH�IHOW�SRZHUOHVV�ZKHQ�

WKH�*RYHUQPHQW�WHPSRUDULO\�SDXVHG�WKH�UHOHDVH�RI�URRPV�RQ��� $XJXVW��������:KHQ�

WKH�ILUVW�OREE\�WRRN�SODFH�DQG�VKH�ZDV��������LQ�WKH�TXHXH��KHU�³VHQVH�RI�IUXVWUDWLRQ�

ZDV�DFXWH´���6KH�SDUWLFLSDWHG�LQ�WKH�OREE\�RQ��� 6HSWHPEHU������DQG�ZDV�������LQ�WKH�

TXHXH���7KLV�IHOW�OLNH�³D�JRYHUQPHQW�H[HUFLVH�LQ�JULHI�DQG�PLVIRUWXQH´���:KHQ�VKH�ZDV�

VXFFHVVIXO�RQ�� 2FWREHU�������VKH�ZDV�³UHOLHYHG�EXW�LQFUHGLEO\�RYHU�ZURXJKW´�DQG�IHOW�

D�VHQVH�RI�JXLOW�EHFDXVH�RI�RWKHUV�ZKR�KDG�PLVVHG�RXW���6KH�IHOW�³WKH�VWUDQJHVW�PL[�RI�

DQ[LHW\�DQG�GHSUHVVLRQ´�VKH�KDG�HYHU�H[SHULHQFHG�DQG�LW�ZDV�³D�KXJH�RXWSRXULQJ�RI�

SHQW�XS�VWUHVV�DQG�JULHI´� 

[325] 7KH� FRQWH[W� RI� WKH� YLUWXDO� OREE\� SURFHVV� ZDV� WKDW� D� SODFH� LQ� 0,4� ZDV� D�

FRQGLWLRQ�LPSRVHG�RQ�WKH�ULJKW�WR�UHWXUQ���,W�ZDV�LPSOHPHQWHG�DJDLQVW�WKH�KLVWRU\�RI�

GHPDQG�KDYLQJ�VLJQLILFDQWO\�H[FHHGHG�VXSSO\�IRU�WKH�PRVW�SDUW�RI�D�\HDU���$GGLWLRQDOO\��

DIWHU� �� -XO\� ������ URRPV� ZHUH� ODUJHO\� QRW� DYDLODEOH� WR� RYHUVHDV� 1HZ� =HDODQGHUV�

WKURXJK�WKH�RQOLQH�SURFHVV��RWKHU�WKDQ�WKH�PDQDJHG�UHWXUQV�IURP�$XVWUDOLD��XQWLO�WKH�



 

 

ILUVW�YLUWXDO�OREE\�RQ����6HSWHPEHU��������$V�*URXQGHG�.LZLV�VXEPLWV��LW�LV�IRU�WKH�

UHVSRQGHQWV� WR�H[SODLQ�ZK\�D� OHVV� ULJKWV� LPSDLULQJ�PRGHO� IRU�DOORFDWLQJ� WKH� OLPLWHG�

VXSSO\�ZDV�QRW�DYDLODEOH� 

[326] 7KH�GRFXPHQWV�VKRZ�WKDW�WKH�YLUWXDO�OREE\�ZDV�RQH�RI�VL[�RSWLRQV�FRQVLGHUHG�

WR�LPSURYH�0,$6�� �7KRVH�RSWLRQV�ZHUH�� WKH�VWDWXV�TXR��ZLWK�EHWWHU�FRPPXQLFDWLRQ�

DERXW�WLPLQJ�DQG�YROXPH���WKH�YLUWXDO�OREE\��D�ZHLJKWHG�EDOORW��D�ZDLWOLVW��DQ�DLUOLQH�

TXRWD�� DQG� IXOO� SULRULWLVDWLRQ�� � 7KRVH� RSWLRQV� ZHUH� DVVHVVHG� �E\� D� FRORXU�FRGLQJ�

V\VWHP��DJDLQVW�*RYHUQPHQW�DQG�WUDYHOOHU�FULWHULD� 

[327] 0V� 5XVK� H[SODLQHG� WKDW� WKH� YLUWXDO� OREE\� ZDV� D� EHWWHU� RSWLRQ� WKDQ� D� ORQJ�

ZDLWLQJ�OLVW�ZKHUH�XVHUV�FRXOG�EH�UHTXLUHG�WR�ZDLW�IRU�KRXUV�RU�GD\V���6KH�VDLG�D�ORQJ�

ZDLWLQJ�OLVW�ZRXOG�KDYH�EHHQ�LQHIIHFWLYH�LQ�QDYLJDWLQJ�YDULDEOH�DQG�XQHYHQ�GHPDQG�RQ�

D�JLYHQ�GD\�RU�ZHHN�DQG�VR�ZRXOG�KDYH�EHHQ�LQHIILFLHQW�DQG�ZDVWHIXO���6KH�DOVR�VDLG�

WKDW�WKH�GHFOLQLQJ�QXPEHUV�LQ�WKH�OREE\�URXQGV�LQGLFDWHG�LW�ZDV�VXFFHVVIXO�LQ�PHHWLQJ�

PRUH�RI�WKH�GHPDQG���6KH�DFNQRZOHGJHG�WKDW�WKH�DQQRXQFHPHQW�RQ��� 1RYHPEHU������

RI�WKH�SKDVHG�UHRSHQLQJ�RI�WKH�ERUGHU�PD\�KDYH�DVVLVWHG�WR�TXHOO� WKH�LQLWLDO�UXVK�RI�

WUDIILF�RQ�WKH�HDUOLHU�OREELHV� 

[328] ,� DJUHH� ZLWK� *URXQGHG� .LZLV� WKDW� WKLV� UHVSRQVH� GRHV� QRW� DQVZHU� ZK\� D�

WHFKQLFDO�VROXWLRQ�ZDV�QRW�DYDLODEOH�WKDW�ZRXOG�KDYH�DOORZHG�D�SHUVRQ�WR�UHWDLQ�WKHLU�

SODFH� LQ� WKHLU�TXHXH�QRU� WR�KDYH�D� V\VWHP� WKDW� LQFOXGHG�VRPH�SULRULW\� V\VWHP�� �)RU�

H[DPSOH��WKH�³ZHLJKWHG�EDOORW´�RSWLRQ�QRWHG�WKHUH�FRXOG�EH�PXOWLSOH�GHVLJQ�RSWLRQV��

LQFOXGLQJ�KRZ�WUDYHOOHUV�FRXOG�DSSO\�WR�EH�LQ�RQH�EDOORW�DQG�KRZ�WKHLU�FKDQFHV�PLJKW�

EH� ZHLJKWHG� WR� VHUYH� RWKHU� SROLFLHV�� � $JDLQVW� WKH� FRQWH[W� MXVW� GLVFXVVHG�� LW� ZDV�

QHFHVVDU\�WR�KDYH�D�V\VWHP�DOORZLQJ�SULRULW\�IRU�WKRVH�ZKR�KDG�DOUHDG\�H[SHULHQFHG�

XQUHDVRQDEOH� GHOD\�� �*URXQGHG�.LZLV� VXEPLWV� WKDW� WKH�0LQLVWHU� IDLOHG� WR� WDNH� LQWR�

DFFRXQW�WKH�ULJKW�RI�1HZ�=HDODQGHUV�WR�HQWHU�1HZ�=HDODQG�LQ�LPSOHPHQWLQJ�WKH�YLUWXDO�

OREE\�ZKLFK�JDYH�QR�VXFK�SULRULW\��� 

[329] ,W�LV�FRUUHFW�WKDW�WKH�YLUWXDO�OREE\�GLG�QRW�JLYH�DQ\�SULRULW\�WR�1HZ�=HDODQGHUV�

DV� LW� PLJKW� KDYH� GRQH�� �$V� *URXQGHG� .LZLV� VXEPLWV�� LW� PHDQW� WKDW� D� '-� ZLWK� D�

WHPSRUDU\�YLVD�WR�DWWHQG�D�PXVLF�IHVWLYDO�KDG�WKH�VDPH�FKDQFH�DV�HQWHULQJ�DV�SHRSOH�

OLNH�+:�DQG�0&���1RU�GLG�WKH�YLUWXDO�OREE\�SULRULWLVH�RQ�WKH�EDVLV�RI�1HZ =HDODQGHUV�



 

 

ZKR�KDG�EHHQ�WU\LQJ�WR�UHWXUQ�WR�1HZ =HDODQG�IRU�D�ORQJ�SHULRG�RU�RQ�WKH�EDVLV�RI�QHHG���

7KLV�ZDV�DOVR�WKH�FDVH�ZLWK�WKH�ILUVW�FRPH��ILUVW�VHUYHG�V\VWHP���7KLV�ZDV�UHFRJQLVHG�

DV�SRWHQWLDOO\�SUREOHPDWLF�LQ�D�QXPEHU�RI�0%,(�EULHILQJ�SDSHUV�WR�WKH�0LQLVWHU���/HJDO�

DGYLFH�RQ�%25$��RYHU�ZKLFK�SULYLOHJH�LV�FODLPHG��ZDV�LQFOXGHG�LQ�WKRVH�SDSHUV� 

[330] ,W�LV�HYLGHQW�IURP�WKRVH�SDSHUV�WKDW�WZR�WKLQJV�ZHUH�SURSRVHG�EHFDXVH�RI�WKLV���

2QH�RI�WKRVH�WKLQJV�ZDV�WKH�RIIOLQH�SURFHVV���$Q�HDUO\�H[DPSOH�RI�FRQVLGHUDWLRQ�EHLQJ�

JLYHQ�WR�WKLV�LV�D����6HSWHPEHU������&DELQHW�SDSHU�GLVFXVVLQJ�WKH�XSFRPLQJ�PRYH�WR�

0,$6���,W�UHIHUUHG�WR�WKH�DEVHQFH�RI�SULRULW\�IRU�1HZ =HDODQGHUV�LQ�WKH�RQOLQH�V\VWHP��

LQFOXGHG�SULYLOHJHG�OHJDO�DGYLFH�RQ�WKLV�WRSLF��DQG�DGYLVHG�WKDW�³WR�PLWLJDWH�WKLV�ULVN´�

DQ�RIIOLQH�SULRULWLVDWLRQ�IXQFWLRQ�ZDV�EHLQJ�GHYHORSHG�� 

[331] 7KLV�SDSHU�ZHQW�RQ�WR�VD\� 

7KH�SULPDU\�SXUSRVH�RI�WKLV�RIIOLQH�SURFHVV�LV�WR�DFW�DV�D�PHFKDQLVP�WR�HQVXUH�
1HZ�=HDODQG�FLWL]HQV�DQG�SHUPDQHQW�UHVLGHQWV�FDQ�DFFHVV�D�SODFH�LQ�PDQDJHG�
LVRODWLRQ�LI�WKH\�DUH�IDFLQJ�XQUHDVRQDEOH�GHOD\V�HQWHULQJ�1HZ�=HDODQG��� 

[332] 7KH�SDSHU�DOVR�VDLG� 

2IILFLDOV� DUH� H[SORULQJ� KRZ� WR� EHVW� LPSURYH�0,$6� IXQFWLRQDOLW\� WR� HQDEOH�
VRPH� IRUP� RI� SULRULWLVDWLRQ� LQ� WKH� PHGLXP� WHUP�� � +RZHYHU�� GXH� WR� WKH�
FRPSOH[LW\�RI�GHFLVLRQV�DURXQG�SULRULWLVLQJ�GLIIHUHQW�UHTXHVWV�IRU�WLPH�FULWLFDO�
HQWU\�LQWR�1HZ�=HDODQG��VRPH�IRUP�RI�PDQXDO�SURFHVV�DQG�GHFLVLRQ�PDNLQJ�
ZLOO�DOZD\V�EH�UHTXLUHG�WR�PDQDJH�FRPSHWLQJ�GHPDQGV�IRU�0,4�FDSDFLW\� 

[333] $QG�� LQ�GLVFXVVLQJ� WKH� LPSDFW�RI�SURSRVHG�FDWHJRULHV�RI�RIIOLQH� DOORFDWLRQV��

VDLG� 

7R�LQIRUP�GHFLVLRQV�E\�WKH�0LQLVWHULDO�JURXS��DQG�HQVXUH�WKH�GHPDQG�IRU�0,4�
GRHV�QRW�H[FHHG�VXSSO\��RIILFLDOV�ZLOO�SURYLGH�UHJXODU�DGYLFH�RQ�WKH�HVWLPDWHG�
QXPEHU�RI�LQGLYLGXDOV�PLQLVWHUV�FDQ�DJUHH�WR�SHUPLW�LQWR�0,4�RYHU�D�SHULRG�RI�
WLPH���7KLV�DGYLFH�ZLOO�EH�EDVHG�RQ�FXUUHQW�DQG�IRUHFDVWHG�0,4�XWLOLVDWLRQ�UDWHV�
DV�ZHOO�DV�FXUUHQW�ZDLWLQJ�WLPHV�IRU�1HZ�=HDODQG�FLWL]HQV�VHHNLQJ�WR�ERRN�D�
SODFH�LQ�PDQDJHG�LVRODWLRQ���7KLV�ZLOO�KHOS�HQVXUH�WKDW�WKH�FXPXODWLYH�LPSDFW�
RQ�0,4�FDSDFLW\� LV� WDNHQ� LQWR�DFFRXQW�ZKHQ�DQ\�QHZ�SURSRVDOV� IRU�ERUGHU�
H[FHSWLRQV�IRU�JURXSV�LV�FRQVLGHUHG�DQG�WKDW�DQ\�QHZ�GHFLVLRQ�GRHV�QRW�KDYH�
WKH� HIIHFW� RI� XQUHDVRQDEO\� GLVSODFLQJ� 1HZ� =HDODQG� FLWL]HQV� DQG� UHVLGHQWV�
VHHNLQJ�WR�UHWXUQ�KRPH� 

[334] 7KH�HPHUJHQF\�DOORFDWLRQ�RIIOLQH�SURFHVV�ZDV�GXO\�LPSOHPHQWHG���7KLV�SURFHVV�

ZDV� LQWHQGHG� WR�JLYH�SULRULW\� WR� VRPH�RYHUVHDV�1HZ�=HDODQGHUV�ZLWK�XUJHQW� WUDYHO�



 

 

QHHGV�WKDW�ILWWHG�WKH�WLJKWO\�SUHVFULEHG�FULWHULD���$�QHZ�FDWHJRU\���ZDV�LPSOHPHQWHG�

ODWH� LQ� WKH�5HOHYDQW�3HULRG�IRU�FLWL]HQV�ZKR�KDG�EHHQ�RYHUVHDV�EHIRUH���1RYHPEHU�

����� DQG� ZKR� PHW� RWKHU� UHTXLUHPHQWV�� � ,� ZLOO� GLVFXVV� ODWHU� ZKHWKHU� WKH� RIIOLQH�

HPHUJHQF\�DOORFDWLRQ�SURFHVV�VXIILFLHQWO\�DPHOLRUDWHG�WKH�DEVHQFH�RI�DQ\�SULRULW\�LQ�

WKH�YLUWXDO�OREE\�IRU�1HZ�=HDODQGHUV�H[SHULHQFLQJ�XQUHDVRQDEOH�GHOD\�� 

[335] 7KH� RWKHU� SURSRVDO� ZDV� WR� ULQJ�IHQFH� D� SURSRUWLRQ� RI� SODFHV� LQ� WKH� RQOLQH�

V\VWHP� IRU� UHWXUQLQJ� 1HZ� =HDODQGHUV�� � 3DSHUV� DQG� RWKHU� GRFXPHQWV� DERXW� WKLV�

LQFOXGHG� 

(a) $GYLFH�E\�RIILFLDOV� LQ�2FWREHU������WKDW�ULQJ�IHQFLQJ�0,4�SODFHV�LQ�

0,$6�IRU�1HZ�=HDODQG�FLWL]HQV�DQG�SHUPDQHQW�UHVLGHQWV��WR�PLWLJDWH�

WKH� ³VPDOO� ULVN´� WKH\� ZRXOG� EH� GLVSODFHG� E\� FODVV� H[FHSWLRQV�� ZDV�

H[SHFWHG�WR�EH�LPSOHPHQWHG�LQ�ODWH������RU�HDUO\�������� 

(b) $�1RYHPEHU������EULHILQJ�WR�WKH�0LQLVWHU�WKDW�UHSHDWHG�WKLV�DGYLFH�DQG�

DOVR� VDLG� WKDW� DQ\� FKDQJHV� WR� WKH� 0,4� VHWWLQJV� ZRXOG� QHHG� WR� EH�

PRQLWRUHG�DQG�UHYLHZHG� WR�HQVXUH� WKDW� WKH\�UHPDLQHG� MXVWLILHG�XQGHU�

%25$��� 

(c) $�IXUWKHU�1RYHPEHU������EULHILQJ�� LQ� WKH�FRQWH[W�RI�³XQSUHFHGHQWHG�

GHPDQG´�IRU�0,4��GLVFXVVHG�WKDW�HQKDQFLQJ�WKH�IXQFWLRQDOLW\�RI�0,$6�

WR� PLWLJDWH� WKH� ULVN� WKDW� 1HZ� =HDODQGHUV� IDFHG� XQMXVWLILHG� GHOD\� LQ�

UHWXUQLQJ�ZDV� D� SULRULW\�� � �7KLV� DGYLFH� DOVR� VDLG� WKDW� WKH� QXPEHU� RI�

SODFHV�VHW�DVLGH�IRU�HPHUJHQF\�DOORFDWLRQV�ZRXOG�EH�NHSW�XQGHU�UHYLHZ�� 

(d) $����'HFHPEHU������&DELQHW�SDSHU� WKDW� VDLG� ULQJ�IHQFLQJ�RI����SHU�

FHQW�IRU�1HZ�=HDODQGHUV�ZDV�WR�EH�LPSOHPHQWHG�LQ�WKH�ILUVW�TXDUWHU�RI�

����� 

(e) $�GUDIW�2UGHU�SUHSDUHG� E\�RIILFLDOV� LQ�0DUFK������ WKDW� LQFOXGHG� WKH�

SRZHU� WR� LPSOHPHQW� ULQJ�IHQFLQJ� WR� EDODQFH� WKH� OHJDO� ULJKW� RI�

1HZ =HDODQGHUV�WR�UHWXUQ�KRPH�ZLWK�FULWLFDO�ZRUNHUV�DQG�RWKHU�DUULYDOV�



 

 

WKDW� ZRXOG� VXSSRUW� WKH� VRFLDO� DQG� HFRQRPLF� UHFRYHU\� IURP� WKH�

SDQGHPLF��� 

[336] +RZHYHU��LQ�$SULO������RIILFLDOV�DGYLVHG�DJDLQVW�LPSOHPHQWLQJ�ULQJ�IHQFLQJ���

7KLV� ZDV� EHFDXVH� RI� WKH� VORZHU� XSWDNH� IRU� 0,$6� YRXFKHUV� LQ� $SULO� DQG� 0D\���

6LJQLILFDQW� ,7�ZRUN�KDG�QHYHUWKHOHVV�EHHQ�FDUULHG�RXW�DQG� WKH�DELOLW\� WR� LPSOHPHQW�

ULQJ�IHQFLQJ� LI� UHTXLUHG� ZDV� DYDLODEOH�� � %\� ��� -XO\� ������ RIILFLDOV� ZHUH� EDFN� WR�

UHFRPPHQGLQJ� LPSOHPHQWLQJ� ULQJ�IHQFLQJ�� �7KH� DGYLFH� UHFRPPHQGHG� ULQJ�IHQFLQJ�

�� SHU�FHQW�IRU�1HZ�=HDODQGHUV�OHDYLQJ����SHU�FHQW�IRU�RWKHU�WUDYHOOHUV���(YLGHQFH�IURP�

0V�/LYDV�LV�WKDW�WKLV�ZDV�GHIHUUHG�³LQ�IDYRXU�RI�PRUH�SUHVVLQJ�SULRULWLHV�GXULQJ�WKH�ODVW�

KDOI�RI������´� 

[337] :LWK�WKH�KLJK�FRPSHWLWLRQ�IRU�SODFHV�LQ�0,4��WKH�0LQLVWHU�UHTXHVWHG�DGYLFH�RQ�

DOWHUQDWLYH�ZD\V�RI�PDQDJLQJ�0,4�DOORFDWLRQV�RYHU�WKH�KLJK�GHPDQG�VXPPHU�SHULRG��

LQFOXGLQJ� DQ� RSWLRQ� WR� SULRULWLVH� 1HZ =HDODQGHUV� ZKR� KDG� EHHQ� RYHUVHDV� IRU� DQ�

H[WHQGHG�SHULRG���2Q��� $XJXVW������0%,(�SURYLGHG�WKDW�DGYLFH���2QH�RI�WKH�RSWLRQV�

WKLV�DGYLFH�GLVFXVVHG�ZDV�KDYLQJ�DQ�DXWRPDWHG�DOORFDWLRQ�IRU�FLWL]HQV�RU�SHUPDQHQW�

UHVLGHQWV�ZKR�ODVW�OHIW�1HZ =HDODQG�SULRU�WR��� 0DUFK�������� 

[338] 0%,(� HQYLVDJHG� WKDW� WKLV�PLJKW� EH� DEOH� WR� EH� LPSOHPHQWHG� WKURXJK�0,$6�

ULQJ�IHQFLQJ� DORQJVLGH� DQ� DXWRPDWHG� FKHFNLQJ� RI� GHSDUWXUH� GDWD�� � 0%,(� GLG� QRW�

UHFRPPHQG�WKLV�RSWLRQ��KRZHYHU��GXH�WR�WKH�VLJQLILFDQW�SUHVVXUHV�LW�ZRXOG�SODFH�RQ�WKH�

0,$6� GHYHORSPHQW� WHDP�� � ,W� DGYLVHG� WKDW� LW� ZRXOG� EH� QHFHVVDU\� WR� GHVLJQ� DQG�

LPSOHPHQW� WKLV�V\VWHP�DQG� WR�KLUH�DGGLWLRQDO�VWDII�� � ,Q�YLHZ�RI� WKLV�DQG� WKH�FXUUHQW�

GHPDQGV�RQ�0%,(��LW�DGYLVHG�WKDW��LI�WKH�RSWLRQ�ZDV�WR�EH�LPSOHPHQWHG��DSSOLFDWLRQV�

ZRXOG�OLNHO\�EH�RSHQHG�LQ�1RYHPEHU�IRU�WUDYHO�LQ�'HFHPEHU�WR�)HEUXDU\���7KLV�RSWLRQ�

ZDV�QRW�SXUVXHG�� �7KH�QHZ�FDWHJRU\ �� IRU�HPHUJHQF\�DOORFDWLRQV�ZDV� LPSOHPHQWHG�

LQVWHDG� 

[339] 7KH� UHVSRQGHQWV� VD\� WKDW� WKH� IDLOXUH� WR� LPSOHPHQW� ULQJ�IHQFLQJ� ZDV� RI� QR�

PRPHQW�EHFDXVH�DOORFDWLRQV�LQ�0,$6�QHYHU�GURSSHG�EHORZ�WKH����SHU�FHQW�PDUNHU�VHW�

E\�WKH�0LQLVWHU���,QGHHG��WKH�SURSRUWLRQ�RI�0,4�URRPV�WKDW�1HZ�=HDODQGHUV��FLWL]HQV�

DQG�SHUPDQHQW�UHVLGHQWV��ERRNHG�RQOLQH�LQ�0,$6�WKURXJKRXW�6HSWHPEHU������WR�WKH�

HQG�RI�'HFHPEHU� ����� DYHUDJHG���� SHU� FHQW�� � ,� DJUHH� WKHUHIRUH� WKDW� WKH� IDLOXUH� WR�



 

 

LPSOHPHQW�ULQJ�IHQFLQJ�IRU�1HZ�=HDODQGHUV�DV�SURSRVHG��ZKLOH�UHDVRQDEO\�DYDLODEOH��

ZDV�QRW�OHVV�ULJKWV�LPSDLULQJ��� 

[340] :KDW�LV�QRW�FOHDU�LV�ZK\�WKH�SURSRVDO�0%,(�PDGH�RQ�� 2FWREHU������WR�UHVWULFW�

0,$6�ERRNLQJV�WR�WKRVH�ZLWK�D�OHJDO�ULJKW�WR�HQWHU�1HZ =HDODQG�IURP�'HFHPEHU�������

DQG�DJUHHG�WR�E\�WKH�0LQLVWHU��ZDV�QRW�PDGH�HDUOLHU���$V�RIILFLDOV�DGYLVHG�DW�WKLV�WLPH��

FXUUHQW� GHPDQG� IRU�0,4� VLJQLILFDQWO\� H[FHHGHG� VXSSO\� DQG� ³>Z@KHQ�1HZ =HDODQG�

FLWL]HQV� DQG� QRQ�FLWL]HQV� ZLWK� YLVDV� DUH� IDFLQJ� GHOD\V� WR� HQWHU� WKH� FRXQWU\�� LW� LV�

UHDVRQDEOH� WR� UHVWULFW� WKH� ERRNLQJ� DELOLW\� RI� SHRSOH� ZLWKRXW� WKH� ULJKW� WR� HQWHU� WKH�

FRXQWU\´�� �7KDW�� KRZHYHU�� KDG� EHHQ� WKH� SRVLWLRQ� LQ� WKH� OHDG� XS� WR� DQG� GXULQJ� WKH�

5HOHYDQW�3HULRG�� 

[341] 0V�/LYDV�SRLQWV�RXW�WKDW�WKH�FKDQJH�ZRXOG�UHGXFH�WKH�QXPEHU�RI�QR�VKRZV�E\�

DURXQG����SHRSOH�SHU�PRQWK���7KDW�PD\�EH�D�UHODWLYHO\�VPDOO�QXPEHU�EXW�LW�ZRXOG�KDYH�

PDGH�URRPV�DYDLODEOH�WR����1HZ�=HDODQG�FLWL]HQV�ZKR�KDG�QRW�VHFXUHG�D�URRP�WKURXJK�

WKH�YLUWXDO�OREE\� 

[342] 0RUH� JHQHUDOO\�� WKH� UHVSRQGHQWV� KDYH� QRW� GHPRQVWUDWHG� WKDW� WKHUH� ZDV� QR�

UHDVRQDEOH�DOWHUQDWLYH�WKDW�ZDV�OHVV�ULJKWV�LPSDLULQJ�WKDQ�WKH�YLUWXDO�OREE\�V\VWHP�YLD�

ZKLFK�PRVW�1HZ =HDODQGHUV�VHHNLQJ�WR�H[HUFLVH�WKHLU�ULJKW�WR�UHWXUQ�ZHUH�H[SHFWHG�WR�

XVH���0DQ\�1HZ =HDODQGHUV�PD\�KDYH�EHHQ�VXFFHVVIXO�LQ�REWDLQLQJ�D�YRXFKHU�YLD�WKH�

YLUWXDO� OREE\� �LQFOXGLQJ� ��� RI� WKH� �� *URXQGHG� .LZLV� GHSRQHQWV��� � +RZHYHU� WKH�

FKDQFHV�RI�VXFFHVV�ZHUH�VR�ORZ�WKDW�0%,(�UHFRJQLVHG�WKDW�PXFK�RI�WKH�GHPDQG�IRU�

YRXFKHUV�LQ�6HSWHPEHU������ZRXOG�EH�XQPHW�E\�WKH�HQG�RI�WKH�\HDU���$V�RYHU��� SHU�

FHQW�RI�WKRVH�ZKR�VHFXUHG�YRXFKHUV�WKURXJK�WKH�OREE\�ZHUH�1HZ =HDODQGHUV��LW�FDQ�EH�

LQIHUUHG� WKDW� D� VLPLODUO\� KLJK� SHUFHQWDJH� RI� WKRVH� ZKR� GLG� QRW� ZHUH� DOVR�

1HZ =HDODQGHUV��JLYHQ�WKH�DEVHQFH�RI�ULQJ�IHQFLQJ����7KH�YLUWXDO�OREE\�JDYH�QR�ZHLJKW�

WR�XVHUV�ZKR�KDG�H[SHULHQFHG�XQUHDVRQDEOH�GHOD\�WR�WKRVH�ZKR�KDG�QRW� 

[343] 7KH�YLUWXDO�OREE\�ZDV�WKHUHIRUH�D�IODZHG�V\VWHP�IRU�JLYLQJ�HIIHFW�WR�WKH�ULJKW�

RI�1HZ =HDODQGHUV�WR�HQWHU�WKHLU�FRXQWU\���7KH�FRPPHQWV�VHW�RXW�HDUOLHU�IURP�XVHUV�RI�

WKH�OREE\�DSWO\�FDSWXUH�WKDW�SRLQW�177��$�ORWWHU\��DV�WKH�YLUWXDO�OREE\�HIIHFWLYHO\�ZDV��

PD\� EH� DQ� DSSURSULDWH�PDQDJHPHQW� WRRO�ZKHUH� GHPDQG� H[FHHGV� VXSSO\� DQG� WKRVH�
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VHHNLQJ�DFFHVV�WR�WKDW�VXSSO\�KDYH�QR�JUHDWHU�FDOO�RQ�WKH�VXSSO\�WKDQ�RWKHUV���([DPSOHV�

DUH�WKH�ORWWHU\�IRU�D�³JUHHQ�FDUG´�LQ�WKH�8QLWHG�6WDWHV�RU�IRU�PHPEHUV�RI�WKH�SXEOLF�WR�

REWDLQ�:LPEOHGRQ� WHQQLV� WLFNHWV�� � +HUH�� KRZHYHU�� WKRVH� VHHNLQJ� WKDW� VXSSO\� ZHUH�

VHHNLQJ�WR�H[HUFLVH�D�IXQGDPHQWDO�ULJKW�DQG�VRPH�KDG�JUHDWHU�FDOO�RQ�WKDW�ULJKW�WKDQ�

RWKHUV���$�ORWWHU\�IRU�WKH�PDMRULW\�RI�SODFHV�ZDV�QRW�DSSURSULDWH�DQG�RWKHU�UHDVRQDEOH�

DOWHUQDWLYHV�VKRXOG�KDYH�EHHQ�SXUVXHG� 

*URXS�DOORFDWLRQV 

[344] *URXS�DOORFDWLRQV�DUH�QRW�FKDOOHQJHG�RQ�WKH�EDVLV�WKDW�WKHUH�ZHUH�UHDVRQDEOH�

DOWHUQDWLYHV�WKDW�ZRXOG�KDYH�PHW�WKHLU�SXUSRVH�WKDW�ZHUH�OHVV�ULJKWV�LPSDLULQJ� 

3URSRUWLRQDOLW\ 

0,4�DIWHU�WKH�'HOWD�RXWEUHDN 

[345] *URXQGHG�.LZLV�VXEPLWV�WKDW�WKH�'HOWD�RXWEUHDN�FHQWUHG�PDLQO\�LQ�$XFNODQG�

FKDQJHG�WKH�FRPSDUDWLYH�ULVN�SURILOH�RI�YDFFLQDWHG�DUULYDOV�DW�WKH�ERUGHU�DQG�$XFNODQG�

UHVLGHQWV�� � ,W� VD\V� WKDW� WKLV� PHDQW� WKDW� IURP� 1RYHPEHU� �����0,4�ZDV� QR� ORQJHU�

SURSRUWLRQDWH�WR�WKH�SXEOLF�KHDOWK�ULVNV�YDFFLQDWHG�DUULYDOV�SUHVHQWHG� 

[346] 7KH�IROORZLQJ�JUDSKV�VKRZ�GDLO\�FDVH�QXPEHUV�LQ�WKH�FRPPXQLW\�DQG�DW�WKH�

ERUGHU�UHVSHFWLYHO\�EHWZHHQ�$XJXVW������DQG�)HEUXDU\������ 

 

 



 

 

 

[347] $V� *URXQGHG� .LZLV� SXWV� LW�� WKH� QXPEHU� RI� GDLO\� &29,'���� FDVHV� LQ� WKH�

FRPPXQLW\� VXUSDVVHG� WKH� QXPEHU� DW� WKH� ERUGHU�ZLWKLQ� GD\V� RI� WKH�'HOWD� RXWEUHDN���

:KHUHDV�WKH�ERUGHU�FDVHV�ZHUH�IHZ�DQG�VWHDG\�IURP����$XJXVW�������WKH�FRPPXQLW\�

FDVHV� URVH� H[SRQHQWLDOO\� DQG� WKH� MX[WDSRVLWLRQ� RI� FRPPXQLW\� DQG� ERUGHU� FDVHV� LV�

VWULNLQJ��� 

[348] :LWK�WKH�VWUDLQ�RQ�SODFHV�LQ�0,4��IURP����2FWREHU������SRVLWLYH�&29,'����

FRPPXQLW\�FDVHV�LQ�$XFNODQG�DQG�WKHLU�FORVH�FRQWDFWV�ZHUH�SHUPLWWHG�WR�VHOI�LVRODWH�

DW� KRPH�� �&RQFXUUHQWO\�� YDFFLQDWHG� FLWL]HQV�ZLWK� D� QHJDWLYH� SUH�GHSDUWXUH� WHVW� DQG�

QHJDWLYH�WHVWV�RQ�GD\V���DQG�����ZHUH�UHTXLUHG�WR�VSHQG����GD\V�LQ�0,4)���7KLV�ZDV�

WKH�FDVH�HYHQ�IRU�YDFFLQDWHG�FLWL]HQV�UHWXUQLQJ�IURP�SODFHV�ZLWK�QR�&29,'����LQ�WKH�

FRPPXQLW\��VXFK�DV�$/�IURP�9DQXDWX�DQG�56�IURP�:HVWHUQ�$XVWUDOLD��UHIHUUHG�WR�LQ�

$SSHQGL[ IRXU�� 

[349] 7R�XQGHUVWDQG�ZK\�WKLV�ZDV�VR��VRPH�IXUWKHU�EDFNJURXQG�LV�QHFHVVDU\���:LWK�

WKH�'HOWD� RXWEUHDN� IRFXVVHG� LQ�$XFNODQG�� D�PDQDJHG�ERXQGDU\�ZDV� SODFHG� DURXQG�

$XFNODQG�RQ���6HSWHPEHU������LQ�DQ�DWWHPSW�WR�SUHYHQW�WUDQVPLVVLRQ�RI�&29,'����

EH\RQG�WKH�$XFNODQG�UHJLRQ���2Q����6HSWHPEHU������WKH�'LUHFWRU�*HQHUDO�DGYLVHG�WKH�

0LQLVWHU� WKDW� KH� ZDV� LQFUHDVLQJO\� FRQILGHQW� WKDW� WKH�$XFNODQG� RXWEUHDN� KDG� EHHQ�

FRQWDLQHG���:KLOH�WKHUH�ZHUH�WZR�VXE�FOXVWHUV�WKDW�QHHGHG�FORVH�PRQLWRULQJ��WKH�VLJQV�

ZHUH�SURPLVLQJ�� �7KH� LQWHQWLRQ�DW� WKLV� WLPH�ZDV� WR�HOLPLQDWH� WKH�RXWEUHDN�DQG� WKHQ�

JUDGXDOO\�WUDQVLWLRQ�WR�D�QHZ�IUDPHZRUN�ZKHQ�YDFFLQDWLRQ�UDWHV�ZHUH�VXIILFLHQWO\�KLJK���

7KH�'LUHFWRU�*HQHUDO¶V�DGYLFH�QRWHG�WKH�ULVN�RI�WUDQVLWLRQLQJ�WRR�TXLFNO\�±�WKHUH�KDG�

EHHQ�H[SRQHQWLDO� WUDQVPLVVLRQ�LQ�VRPH�FRXQWULHV�ZKHUH�SXEOLF�KHDOWK�PHDVXUHV�KDG�



 

 

EHHQ�UHOD[HG�WRR�TXLFNO\���+H�FRQVLGHUHG�WKDW�ERUGHU�VHWWLQJV�VKRXOG�EH�WKH�ODVW�OHYHU�

WR�PRYH� 

[350] 2Q����6HSWHPEHU������WKH�0LQLVWHU�UHFHLYHG�WKH�5RFKH�*URXS�UHSRUW�RQ�WKH�

LPSDFW� RI� WKH�'HOWD� RXWEUHDN� RQ� WKH�5HFRQQHFWLQJ�1HZ�=HDODQGHUV� VWUDWHJ\�� �7KLV�

DGYLVHG�WKDW�WKH�VWUDWHJ\�FRQWLQXHG�WR�PDNH�FRQVLGHUDEOH�VHQVH���7KH�FRUH�IRXQGDWLRQ�

RI�WKLV�ZDV�YDFFLQDWLRQ�DQG�WKH�H[FHOOHQW�SURJUHVV�RQ�WKLV�QHHGHG�WR�WUDQVODWH�LQWR�KLJK�

FRYHUDJH�DFURVV�WKH�SRSXODWLRQ���7KH�SKDVHG�UHRSHQLQJ�RI�WKH�ERUGHU�ZRXOG�UHTXLUH�

FUHGLEOH�YHULILDEOH� LQIRUPDWLRQ�DERXW� WKH� LQGLYLGXDO� WUDYHOOHU�DV� WR� WKHLU�YDFFLQDWLRQ�

VWDWXV�DQG�FRXQWU\�RI�RULJLQ�DQG�UDSLG�WHVWLQJ�ZRXOG�DOVR�EH�FULWLFDO� 

[351] 7KH�0LQLVWHU¶V�HYLGHQFH�ZDV�WKDW��IROORZLQJ�FDVHV�HPHUJLQJ�LQ�WKH�+DPLOWRQ�

DQG�5DJODQ�DUHDV�RQ���2FWREHU�������E\�DURXQG���2FWREHU������LW�EHFDPH�DSSDUHQW�

WKDW��DIWHU�PRUH�WKDQ�VL[�ZHHNV�ZLWK�VLJQLILFDQW�UHVWULFWLRQV��LW�ZDV�XQOLNHO\�WKDW�WKH�

'HOWD�RXWEUHDN�FRXOG�EH�HOLPLQDWHG�FRPSOHWHO\���$W�WKLV�SRLQW�WKH�VWUDWHJ\�ZDV�WR�DLP�

IRU� HOLPLQDWLRQ�RXWVLGH�RI�$XFNODQG�ZKLOH� FRQWDLQLQJ� DQG�PLQLPLVLQJ� WKH�RXWEUHDN�

ZLWKLQ�$XFNODQG�178 

[352] 2Q����1RYHPEHU������WKH�'LUHFWRU�RI�3XEOLF�+HDOWK��'U�&DUROLQH�0F(OQD\��

SURYLGHG� D� PHPRUDQGXP� WR� 'U� %ORRPILHOG�� � 7KH� EDFNJURXQG� DQG� FRQWH[W� RI� WKH�

PHPRUDQGXP�ZDV�VWDWHG�WR�EH��DQ�RQJRLQJ�UHTXLUHPHQW�WR�FRQVLGHU�WKH�SXEOLF�KHDOWK�

UDWLRQDOH�IRU�PDQDJHG�LVRODWLRQ�DQG�RWKHU�OHJLVODWLYH�UHVWULFWLRQV�DQG�%25$��DQG�WKDW�

WKH�SXEOLF�KHDOWK�ULVN�SURILOH�RI�&29,'����LQ�1HZ =HDODQG�KDG�FKDQJHG�DQG�ZRXOG�

FRQWLQXH�WR�HYROYH�ZLWK�WKH�YDFFLQH�UROORXW��DQG�FKDQJHV�WR�PDQDJLQJ�WKH�YLUXV�LQ�WKH�

FRPPXQLW\�WDNLQJ�HIIHFW���7KH�DGYLFH�LQFOXGHG�WKDW� 

(a) 7UDQVPLVVLRQ� RI� WKH� YLUXV� WKURXJK� WKH� LQWHUQDWLRQDO� ERUGHU� KDG�

SUHYLRXVO\� SUHVHQWHG� WKH� JUHDWHVW� SXEOLF� KHDOWK� ULVN�� � +RZHYHU��

FRPPXQLW\� WUDQVPLVVLRQ� LQ� $XFNODQG� QRZ� SRVHG� D� ³KLJKHU�

SURSRUWLRQDWH�ULVN�RI�GRPHVWLF�WUDQVPLVVLRQ´��� 

 
178� 7KH�+LJK�&RXUW¶V�GHFLVLRQ� LQ�%ROWRQ��DERYH�Q ���DW� >��@�DQG�>��@��ZDV�GHFLGHG� LQ� ODWH�2FWREHU�

������ �7KH� -XGJH� QRWHG� WKDW� WKH� FKDQJH� LQ� VWUDWHJ\�ZLWK�&29,'���� LQ� WKH� FRPPXQLW\�ZDV� D�
UHOHYDQW�FRQVLGHUDWLRQ�QRW�WDNHQ�LQWR�DFFRXQW�LQ�GHFLGLQJ�RQ�WKH�UHTXLUHG�H[HPSWLRQ� 



 

 

(b) 7KHUH�ZDV�QR�ORQJHU�D�³MXVWLILFDWLRQ�RQ�SXEOLF�KHDOWK�JURXQGV´�IRU�WKH�

URXWLQH�XVH�RI�0,4�DV�WKH�³SULPDU\´�PHDQV�RI�FRQWUROOLQJ�WKH�VSUHDG���

0,4� ZRXOG� OLNHO\� VWLOO� EH� QHFHVVDU\� LQ� VRPH� FLUFXPVWDQFHV�� � )RU�

H[DPSOH�� ZKHUH� WKH� LQFRPLQJ� WUDYHOOHU� GLG� QRW� KDYH� DQ� DSSURYHG�

YDFFLQDWLRQ�RU�WKH�SHUVRQ�ZRXOG�EH�OLYLQJ�LQ�DQ�XQVDIH�RU�RYHUFURZGHG�

KRXVHKROG� 

[353] 'U� %ORRPILHOG� DJUHHG� ZLWK� WKLV� DVVHVVPHQW� RQ� ��� 1RYHPEHU� ������ � 7KLV�

XSGDWHG� DVVHVVPHQW� ZDV� SURYLGHG� WR� WKH� 0LQLVWHU� RQ� ��� 1RYHPEHU� �������

'U %ORRPILHOG�FRQVLGHUHG�WKH�DGYLFH�VKRXOG�EH�LQGHSHQGHQWO\�SHHU�UHYLHZHG�EHFDXVH�

LW�UHSUHVHQWHG�D�³VLJQLILFDQW�FKDQJH�WKDW�FRXOG�KDYH�LUUHYHUVLEOH�DGYHUVH�FRQVHTXHQFHV�

LI�ZH�JRW�LW�ZURQJ´���+H�VRXJKW�WKLV�DGYLFH�IURP�3URIHVVRUV�+LOO�DQG�%ODNHO\� 

[354] 3URIHVVRU�%ODNHO\�SURYLGHG�KLV�FRPPHQWV�RQ����1RYHPEHU��������+H�DJUHHG�

WKDW� WKH�OHYHO�RI�LQIHFWLRQ�LQ�$XFNODQG�ZDV�KLJKHU�WKDQ�PDQ\�FRXQWULHV�IURP�ZKHUH�

DUULYDOV�WR�1HZ�=HDODQG�FDPH�³ZKLFK�LV�QRZ�DQ�XQDFFHSWDEOH�GRXEOH�VWDQGDUG´���+H�

DOVR�FRQVLGHUHG�WKDW�1HZ�=HDODQG�ZDV�³UHDG\�WR�VWDUW�WUDQVLWLRQLQJ�WR�VRPH�IRUP�RI�

RSHQLQJ�ERUGHUV�XS�´��+H�DOVR�FRQVLGHUHG�WKDW�KRPH�TXDUDQWLQH�FRXOG�³EHFRPH�PRUH�

FRPPRQ��EXW�>KH@�ZRXOG�DUJXH�QRW�WKH�µVWDQGDUG¶´���+H�VXJJHVWHG�WKDW�1HZ�=HDODQG�

REVHUYH�ZKDW� KDSSHQV� LQ�$XVWUDOLD� RYHU� WKH� QH[W� IHZ�PRQWKV�� � +H� SURYLGHG� VRPH�

PRGHOOLQJ�VXSSRUWLQJ�KLV�FRPPHQWV�WKDW� 

8QOHVV�\RX�DUH�UXQQLQJ�DW�KLJK�LQIHFWLRQ�OHYHOV�ZLWK�OLWWOH�FRQWURO�LQ�1=��WKH�
QXPEHU�RI�SHRSOH�FRPLQJ�LQ�SHU�GD\�ZKR�DUH�YDFFLQDWHG�EXW�LQIHFWHG�VWURQJO\�
LQIOXHQFHV�WKH�KHDOWK�ORVV�DQG�WLPH�LQ�ORFNGRZQ� 

«�7KLV�PD\�VRXQG�FRXQWHULQWXLWLYH�±�ZK\�ZRXOG�LW�PDNH�D�GLIIHUHQFH�LI�WKH�
YLUXV�LV�DOUHDG\�FLUFXODWLQJ"�7KH�UHDVRQ�LV�WKH�QHZ�LQIHFWLRQV�DUULYH�LQ�SDUWV�RI�
1=�«�ZKHUH�RIWHQ�WKHUH�LV�QRW�WUDQVPLVVLRQ��JRHV�XQGHUJURXQG��DQG�VWDUWV�D�
QHZ�RXWEUHDN� 

«� ,� EHOLHYH� WKDW� TXDUDQWLQH� IUHH� WUDYHO� ZLWKRXW� ULVN� VWUDWLI\LQJ� VRPH� LQWR�
TXDUDQWLQH�ZLOO�XVH�XS�PRUH�RI�WKH�VSDFH�IRU�WKH�IUHHGRPV�ZH�ZDQW�EDFN�« 

[355] 'U� %ORRPILHOG� FDOOHG� 3URIHVVRU� %ODNHO\� WR� GLVFXVV� KLV� FRPPHQWV���

3URIHVVRU %ODNHO\�UHLQIRUFHG�KLV�SRLQWV�LQ�WKDW�GLVFXVVLRQ� 

[356] 3URIHVVRU�+LOO�SURYLGHG�KLV�FRPPHQWV�RQ����1RYHPEHU��������3URIHVVRU�+LOO�

FRQVLGHUHG�WKDW�WKH�ULVN�EDVHG�MXGJPHQWV�LQ�WKH����1RYHPEHU������PHPRUDQGXP�ZHUH�



 

 

GHEDWDEOH� DQG� RYHUO\�VLPSOLILHG� WKH� VLWXDWLRQ�� � +H� FRQVLGHUHG� WKDW� 1HZ� =HDODQG�

DSSHDUHG�WR�KDYH�³DQ�DFXWH�SUREOHP�RI�WHQV�RI�WKRXVDQGV�RI�1HZ�=HDODQGHUV�EHLQJ�

VWXFN�RYHUVHDV��DV�ZHOO�DV�D�QHHG�WR�PDNH�D�FDXWLRXV�WUDQVLWLRQ�DW�WKH�ERUGHU´���+H�QRWHG�

WKH�DGYLFH�IURP�WKH�5RFKH�*URXS�WKDW�KHDOWK�V\VWHP�UHDGLQHVV�ZDV�³DEVROXWHO\�FULWLFDO�

WR�D�VXFFHVVIXO�WUDQVLWLRQ´�DQG�WKLV�UHDGLQHVV�QHHGHG�WR�EH�SURSHUO\�SODQQHG��VWUXFWXUHG��

DVVHVVHG�DQG�SURYHQ���+H�DFFHSWHG�WKDW�WKH�ULVN�SURILOH�KDG�FKDQJHG�LQ�$XFNODQG�ZLWK�

WKH� PRYH� WR� FRPPXQLW\�EDVHG� LVRODWLRQ� DQG� FDUH� EXW� WKHUH� ZHUH� GLIILFXOWLHV� LQ�

FRPSDULQJ� WKLV�ZLWK� WKH� ULVN� SUHVHQWHG� E\� WUDYHOOHUV�� � +H�PDGH� WKH� VDPH� SRLQW� DV�

3URIHVVRU�%ODNHO\�DERXW�RYHUVHDV�DUULYDOV�VHHGLQJ�D�QHZ�FOXVWHU�LQ�DUHDV�ZLWKRXW�FDVHV���

+H�VDLG� VHHGLQJV�RI� WKLV�NLQG�ZRXOG�KDYH�³DQ�XQSUHGLFWDEOH�HIIHFW´� DQG�ZDV�³YHU\�

GLIIHUHQW�IURP�DGGLQJ�D�QHZ�FDVH�WR�DQ�H[LVWLQJ�FOXVWHU�´��+H�DOVR�FRQVLGHUHG�WKDW�WKH�

SRWHQWLDO�IRU�QHZ�YDULDQWV�ZDV�³RI�VLJQLILFDQW�FRQFHUQ´�179 

[357] 2Q��� 1RYHPEHU�������'U %ORRPILHOG�UHFHLYHG�LQWHUQDO�DGYLFH�WKDW�ZKHQ�WKH�

ERUGHU� RSHQHG� RQ� �� -DQXDU\� ����� IRU� YDFFLQDWHG�1HZ =HDODQGHUV� WUDYHOOLQJ� IURP�

$XVWUDOLD��DUULYDOV�ZHUH�OLNHO\�WR�LQFUHDVH�IURP�������WR�������SHRSOH�SHU�ZHHN���7KH�

DGYLFH� VDLG� WKDW� WKH� ULVN� RI� WUDQVPLVVLRQ� IURP� DUULYDOV� ZDV� OLNHO\� WR� LQFUHDVH�

VLJQLILFDQWO\�ZLWKRXW�DSSURSULDWH�PLWLJDWLRQV�JLYHQ�WKH�VFDOH�RI�WKHVH�DUULYDOV� 

[358] +DYLQJ�UHFHLYHG�WKH�LQGHSHQGHQW�DGYLFH�DQG�WKH�LQWHUQDO�DGYLFH��'U�%ORRPILHOG�

GLG�QRW�UHFRPPHQG�SURJUHVVLQJ�IXUWKHU�FKDQJHV�WR�WKH�ERUGHU�VHWWLQJV�DW� WKLV�SRLQW��

DGGLWLRQDO� WR� WKH� ��GD\� PRGHO� WKDW� KDG� EHHQ� SXW� LQ� SODFH� RQ� ��� 1RYHPEHU� �������

'U %ORRPILHOG� EULHIHG� WKH�0LQLVWHU� DERXW� WKLV� RQ� ���1RYHPEHU� ������ �7KH� DGYLFH�

LQFOXGHG�WKDW�DQ\�WUDQVLWLRQ�DZD\�IURP�0,4�ZRXOG�QHHG�WR�EH�FDUHIXOO\�PDQDJHG�WR�

UHGXFH�SRWHQWLDO� LPSDFWV�RQ�FRPPXQLWLHV�DQG� WKH�KHDOWK� V\VWHP�IURP�FKDQJLQJ� WKH�

V\VWHP�WRR�TXLFNO\�� �%DVHG�RQ�WKDW�DGYLFH�� WKH�0LQLVWHU� WRRN�D�SDSHU�WR�&DELQHW�RQ�

�� 1RYHPEHU������WKDW�UHVXOWHG�LQ�WKH�DQQRXQFHPHQWV�PDGH�ODWHU�WKDW�GD\�RI�D�SKDVHG�

UHRSHQLQJ�� � 7KLV� VWDUWHG� ZLWK� IXOO\� YDFFLQDWHG� 1HZ� =HDODQGHUV� UHWXUQLQJ� IURP�

$XVWUDOLD�QRW�QHHGLQJ�WR�HQWHU�0,4�IURP����-DQXDU\������� �7KH�GD\�IROORZLQJ�WKLV�

DQQRXQFHPHQW��D�QHZ�YDULDQW�RI�WKH�YLUXV��2PLFURQ��ZDV�LGHQWLILHG�LQ�6RXWK�$IULFD� 

 
179� $V�WKH�UHVSRQGHQWV�SRLQW�RXW��WKH�*RYHUQPHQW�KDG�UHFHLYHG�DGYLFH�DERXW�WKH�SRVVLELOLW\�RI�D�QHZ�

YDULDQW� IURP� LWV� H[SHUWV�� �)RU� H[DPSOH�� WKH�6NHJJ�*URXS¶V� DGYLFH�RQ��� -XO\������ VDLG� LW�ZDV�
³HQWLUHO\� SRVVLEOH� WKDW� 'HOWD�PD\� KDYH� EHHQ� GLVSODFHG� E\� DQ� HYHQ�PRUH� WUDQVPLVVLEOH� YDULDQW�
�ZLWKRXW�RWKHU�XQLTXH�FKDUDFWHULVWLFV��E\�WKH�HQG�RI�WKH�\HDU´� 



 

 

[359] ,W�LV�DSSDUHQW�IURP�WKLV�VHTXHQFH�RI�HYHQWV�WKDW�FDUHIXO�FRQVLGHUDWLRQ�ZDV�JLYHQ�

WR� ZKHWKHU�0,4� UHPDLQHG� MXVWLILHG� IRU� ERUGHU� DUULYDOV� ZLWK� WKH� 'HOWD� RXWEUHDN� LQ�

1HZ =HDODQG���7KH�UHVSRQGHQWV�VXEPLW�WKDW�0,4�FRQWLQXHG�WR�EH�SURSRUWLRQDWH�JLYHQ�

WKH�FRXQWHUIDFWXDO�RI�WKH�ULVN�RI�DQ�HVFDODWLRQ�RI�FDVH�QXPEHUV�LQ�DUHDV�ZKHUH�WKHUH�

ZHUH�QR�FDVHV���3URIHVVRU�+LOO�UHLWHUDWHG�KLV�YLHZV�LQ�DQ�DIILGDYLW�WR�WKLV�&RXUW���+H�

DFNQRZOHGJHG� WKDW�$XFNODQGHUV�SHUPLWWHG� WR� OHDYH� WKH�$XFNODQG�ERUGHU� FRXOG� DOVR�

VHHG�QHZ�FOXVWHUV��EXW�KLV�FRQFHUQ�ZDV�WKH�DGGLWLYH�ULVN�RI�RYHUVHDV�DUULYDOV� 

[360] *URXQGHG�.LZLV� VXEPLWV� WKDW� WKH� DGYLFH� WR� WKH�0LQLVWHU�ZDV� VROHO\�ZLWK� D�

³SXEOLF�KHDOWK�OHQV´���,W�VXEPLWV�WKDW�WKH�ULJKW�RI�RYHUVHDV�1HZ =HDODQGHUV�WR�UHWXUQ�

ZDV�QRW�WDNHQ�LQWR�DFFRXQW�DW�WKLV�SRLQW�DV�LW�VKRXOG�KDYH�EHHQ���+RZHYHU��WKH�HYLGHQFH�

VKRZV�WKDW�WKH�DGYLVHUV�DQG�WKH�0LQLVWHU�ZHUH�FRQVFLRXV�RI�WKH�%25$�LVVXHV���0,4�

EULHILQJ�SDSHUV� WR� WKH�0LQLVWHU� WKURXJKRXW� WKH�SDQGHPLF�FRQWDLQHG�SULYLOHJHG� OHJDO�

DGYLFH�RQ�%25$���7KH�DGYLFH�RQ�����1RYHPEHU������IURP�'U %ORRPILHOG�ZDV�DJDLQVW�

WKH�EDFNGURS�RI�PHGLD�DUWLFOHV�DERXW�0,4�WKDW�LQFOXGHG��IRU�H[DPSOH��D��� 2FWREHU�

����� DUWLFOH� LQ�7KH�6SLQRII� IURP�$QGUHZ�*HGGLV�� D� ODZ�SURIHVVRU� DW�8QLYHUVLW\� RI�

2WDJR�� WKDW� ZDV� FULWLFDO� RI� WKH� 0,4� V\VWHP� IURP� D� ³ULJKWV� SHUVSHFWLYH´�� � 7KH�

�� 1RYHPEHU�LQWHUQDO�DGYLFH�WR�'U %ORRPILHOG�FRQWDLQHG�SULYLOHJHG�OHJDO�DGYLFH�IURP�

&URZQ�/DZ�WKDW� LQ�FRQWH[W�FDQ�EH� LQIHUUHG� WR�EH�DERXW�%25$�LVVXHV�� �)XUWKHU�� WKH�

0LQLVWHU�ZDV�ZHOO�DZDUH�RI�WKH�FRQVWUDLQWV�RQ�0,4�FDSDFLW\�DW�WKLV�WLPH� 

[361] 7KLV�LV�DQ�DUHD�ZKHUH�WKH�&RXUW�VKRXOG�DSSURSULDWHO\�GHIHU�WR�WKH�HYLGHQFH�RI�

WKH�H[SHUWV�� � ,�DFFHSW� WKHUHIRUH� WKDW�0,4�FRQWLQXHG� WR�EH� MXVWLILHG�RQ�SXEOLF�KHDOWK�

JURXQGV�DW�OHDVW�IRU�DUULYDOV�ZKR�ZRXOG�QRW�EH�VHOI�LVRODWLQJ�LQ�$XFNODQG���7KH�ULVNV�RI�

WUDQVLWLRQLQJ�WR�D�VHOI�LVRODWLRQ�PRGHO�WRR�TXLFNO\�ZHUH�WRR�KLJK�LQ�D�FRXQWU\�WKDW�ZDV�

VWLOO�WU\LQJ�WR�FRQWURO�WKH�'HOWD�RXWEUHDN�LQ�$XFNODQG�DQG�NHHS�LW�RXW�RI�RWKHU�DUHDV�RI�

WKH� FRXQWU\� DQG� WR� LQFUHDVH� LWV� YDFFLQDWLRQ� FRYHUDJH�� LQFOXGLQJ� LQ� YXOQHUDEOH�

FRPPXQLWLHV�� �7KH�HPHUJHQFH�RI� WKH�2PLFURQ�YDULDQW� EHDUV� WKDW�RXW�� �7KH� LVVXH� LV�

ZKHWKHU� WKRVH�FRPSHOOLQJ� LQWHUHVWV�RI�VRFLHW\�ZHUH�SURSRUWLRQDWH� WR� WKH� LQWHUHVWV�RI�

LQGLYLGXDO�1HZ�=HDODQG�FLWL]HQV�XQDEOH�WR�UHWXUQ�WR�1HZ�=HDODQG���,Q�SULQFLSOH�LW�PD\�

KDYH�EHHQ�LQ�PDQ\�FDVHV��EXW�WKH�SDUWLFXODU�FLUFXPVWDQFHV�RI�LQGLYLGXDOV�PDWWHU���:KLOH�

D�PRUH� SURSRUWLRQDWH� DOWHUQDWLYH�PD\� KDYH� EHHQ� WR� SHUPLW� LQGLYLGXDOV� UHWXUQLQJ� WR�

1HZ =HDODQG� RQ� D� FDVH�E\�FDVH� EDVLV� LI� WKH\� KDG� VDWLVIDFWRU\� VHOI�LVRODWLRQ�



 

 

DUUDQJHPHQWV�LQ�SODFH�LQ�$XFNODQG��WKH�&RXUW¶V�GHFLVLRQ�LQ�%ROWRQ�SURYLGHG�VFRSH�IRU�

WKLV�DIWHU�2FWREHU������DQ\ZD\�180 

$�EULJKW�OLQH�WHVW��WKUHH�PRQWKV�GHOD\ 

[362] *URXQGHG�.LZLV�VXEPLWV�WKDW�D�GHQLDO�RI�WKH�ULJKW�WR�HQWHU�IRU�PRUH�WKDQ�WKUHH�

PRQWKV�ZDV�QRW�MXVWLILHG�RQ�DQ\�EDVLV���,W�VXEPLWV�WKDW�RQFH�D�1HZ =HDODQG�FLWL]HQ�KDG�

EHHQ�GHQLHG�WKH�ULJKW�WR�HQWHU�IRU�D�SHULRG�RI�WKUHH�PRQWKV�WKH�*RYHUQPHQW�PXVW�PDNH�

KDUG�FKRLFHV�±�WR�HQODUJH�WKH�HPHUJHQF\�DOORFDWLRQ�FULWHULD��WR�LQFUHDVH�0,4�FDSDFLW\��

RU�WR�FKDQJH�WKH�ERUGHU�VHWWLQJV���,W�VXEPLWV�WKDW��ZKDWHYHU�FRXUVH�LW�FKRVH�WR�WDNH��LW�

PXVW�HQDEOH�HQWU\� 

[363] ,�DFFHSW�WKH�UHVSRQGHQWV¶�VXEPLVVLRQ�WKDW�WKHUH�LV�QR�WKUHH�PRQWKV¶�EULJKW�OLQH�

DW�ZKLFK� WKH� OHQJWK� RI� WKH� GHOD\� EHFRPHV�GLVSURSRUWLRQDWH� WR� VRFLHW\¶V� LQWHUHVWV� LQ�

PDLQWDLQLQJ� 0,4� IRU� ERUGHU� DUULYDOV�� � )RU� VRPH� SHRSOH� D� VKRUW� GHOD\� PD\� EH�

GLVSURSRUWLRQDWH���)RU�H[DPSOH��ZKHUH�D�1HZ�=HDODQG�FLWL]HQ�QHHGV�XUJHQW�KHDOWKFDUH�

LQ�1HZ�=HDODQG�DQG�WKH�ULVN�WKDW�WKH\�ZLOO�WUDQVPLW�WKH�YLUXV�FDQ�EH�PDQDJHG���)RU�

VRPH�SHRSOH�HYHQ�D�ORQJ�GHOD\�PD\�QRW�EH�GLVSURSRUWLRQDWH�±�IRU�H[DPSOH��LI�WKH\�KDYH�

QR�SDUWLFXODU�UHDVRQ�IRU�UHWXUQLQJ�RWKHU�WKDQ��VD\��D�ZLVK�WR�ZDON�WKH�0LOIRUG�7UDFN�DW�

VRPH�VWDJH�ZKLOH�RYHUVHDV�WRXULVWV�DUH�QRW�SUHVHQW�181��$V�LW�ZDV�SXW�LQ�7D\ORU��³OLNH�

WLPHV�RI�ZDU�DQG�RWKHU�FULVHV��SDQGHPLFV�FDOO� IRU�VDFULILFHV� WR�VDYH� OLYHV�DQG�DYRLG�

EURDG�EDVH�VXIIHULQJ´�182 

[364] 2Q�WKH�RWKHU�KDQG��WKH�HYLGHQFH�VKRZV�WKDW�VRPH�LQGLYLGXDOV��IRU�H[DPSOH�+:��

H[SHULHQFHG�ORQJ�GHOD\V�LQ�GLIILFXOW�FLUFXPVWDQFHV���,�DJUHH�ZLWK�*URXQGHG�.LZLV�WKDW�

DQ� 0,4� V\VWHP� WKDW� GLG� QRW� DOORZ� VRPHRQH� OLNH� +:� WR� EH� DEOH� WR� UHWXUQ�

GLVSURSRUWLRQDWHO\� JDYH� ZHLJKW� WR� SXEOLF� KHDOWK� ULVNV� RYHU� DQ� LQGLYLGXDO¶V� ULJKW� WR�

UHWXUQ���7KH�V\VWHP�QHHGHG�WR�EH�DEOH�WR�FDWHU�IRU�LQGLYLGXDOV�WKDW�ZHUH�H[SHULHQFLQJ�

XQGXH� GHOD\�� � 7KH� UHVSRQGHQWV� VXEPLW� WKDW� WKH� V\VWHP� GLG� VR� YLD� WKH� HPHUJHQF\�

 
180� %ROWRQ�� DERYH�Q���� �7KHUH�ZHUH�FRPSOH[LWLHV�ZLWK�D�EURDGHU� VHOI�LVRODWLRQ�PRGHO� WKDW� WKH�SLORW�

ZRXOG�DVVLVW�ZLWK� 
181� 6LPLODU�WR�WKH�YLHZ�LQ�6SHQFHU�Y�&DQDGD��DERYH�Q ����GLVFXVVHG�DW�>���@�DERYH���,Q�8QLWHG�6WDWHV�

RI�$PHULFD�Y�&RWURQL��DERYH�Q ����DW�������H[WUDGLWLRQ�ZDV�VDLG�WR�OLH�³DW�WKH�RXWHU�HGJHV�RI�WKH�
FRUH�YDOXHV�WR�EH�SURWHFWHG�E\´�WKH�ULJKW���$�SUHIHUHQFH�WR�WUDYHO�WR�KDYH�D�KROLGD\�LV�QRW�DW�WKH�
KHDUW�RI�WKH�V ������ULJKW�HLWKHU� 

182� &LWHG�DW�>���@�DERYH� 



 

 

DOORFDWLRQ�SURFHVV���,�WKHUHIRUH�WXUQ�WR�FRQVLGHU�KRZ�WKDW�SURFHVV�RSHUDWHG�WR�GHWHUPLQH�

LI�LW�DSSURSULDWHO\�DPHOLRUDWHG�WKH�ULVN�RI�GLVSURSRUWLRQDWH�GHOD\� 

(0(5*(1&<�$//2&$7,216 

&ULWHULD 

[365] $V�DW���6HSWHPEHU�������WKH�HPHUJHQF\�DOORFDWLRQ�FULWHULD�KDG�WKUHH�FDWHJRULHV�

WKDW� UHODWHG� WR� PHGLFDO� WUHDWPHQW� DQG� VDIHW\� �FDWHJRU\� ���� WLPH� FULWLFDO� WUDYHO�

�FDWHJRU\ ���DQG�EHUHDYHPHQW�RI�D�FORVH�UHODWLYH� �FDWHJRU\����� �)URP����1RYHPEHU�

������WKH�FDWHJRU\��F�DQG��H�FULWHULD�ZHUH�DPHQGHG�DQG�D�QHZ�FDWHJRU\�ZDV�DGGHG�IRU�

1HZ =HDODQG�FLWL]HQV�ZKR�KDG�EHHQ�RYHUVHDV�VLQFH�EHIRUH���1RYHPEHU������DQG�ZKR�

PHW�RWKHU�FULWHULD��FDWHJRU\����183�� 

(UURUV�RI�ODZ 

,VVXHV 

[366] )URP� ��� $XJXVW� ����� WR� ��� 1RYHPEHU� ����� FDWHJRU\ �F� DSSOLHG� WR��

³1HZ =HDODQG�FLWL]HQV�RU�UHVLGHQWV��ZKR�DUH�XQDEOH�WR�OHJDOO\�UHPDLQ�LQ�WKHLU�FXUUHQW�

ORFDWLRQ�DQG�KDYH�QR�RWKHU�RSWLRQ�EXW�WR�UHWXUQ�WR�1HZ�=HDODQG�´�� 

[367] )URP����1RYHPEHU������WKLV�ZDV�DPHQGHG�WR� 

1HZ� =HDODQG� FLWL]HQV� RU� UHVLGHQWV� ZKRVH� YLVD� WR� UHPDLQ� LQ� WKHLU� FXUUHQW�
ORFDWLRQ� 

L�� KDV� H[SLUHG� DQG� ZKR� KDYH� UHFHLYHG� QRWLFH� IURP� D� ORFDO� DXWKRULW\� RI�
GHWDLQPHQW�RU�GHSRUWDWLRQ�LI�WKH\�GR�QRW�GHSDUW��25 

LL��KDV�EHHQ�XQH[SHFWHGO\�UHYRNHG�RU�VKRUWHQHG�GXH�WR�FLUFXPVWDQFHV�RXWVLGH�
WKHLU�FRQWURO� 

[368] 7KH�0%,(�ZHEVLWH� DGYLVHG�DSSOLFDQWV� WKDW� WKH\�PXVW� IDOO�ZLWKLQ�RQH�RI� WKH�

FULWHULD�WR�EH�HOLJLEOH�IRU�DQ�HPHUJHQF\�DOORFDWLRQ���,W�DOVR�DGYLVHG�WKDW�³>D@SSOLFDWLRQV�

PXVW�EH�VXEPLWWHG�ZLWKLQ����GD\V�RI�\RXU�LQWHQGHG�GDWH�RI�GHSDUWXUH´�IRU�FDWHJRU\��F�� 

 
183� )XUWKHU�GHWDLO�RI�WKH�FULWHULD�LV�VHW�RXW�DW�$SSHQGL[�WKUHH� 



 

 

[369] *URXQGHG�.LZLV�VXEPLWV�WKDW�WKH�&KLHI�([HFXWLYH�RI�0%,(�HUUHG�LQ�ODZ�LQ�KHU�

DSSURDFK� WR� WKH� UHTXLUHPHQW� IRU� DQ� DSSOLFDWLRQ� WR� EH�PDGH�ZLWKLQ� ��� GD\V� RI� WKH�

LQWHQGHG�GHSDUWXUH�DQG�WKH�QHHG�IRU�WKHUH�WR�EH�³RQ�RWKHU�RSWLRQ´�XQGHU�WKH�FDWHJRU\ �F�

FULWHULD��� 

)RXUWHHQ�GD\V�RI�D�SHUVRQ¶V�LQWHQGHG�GDWH�RI�GHSDUWXUH 

[370] *URXQGHG�.LZLV�SURYLGHV�WZR�H[DPSOHV�LOOXVWUDWLQJ�WKDW�WKH�&KLHI�([HFXWLYH�

XQODZIXOO\� DSSOLHG� WKH� ³DSSOLFDWLRQV� PXVW� EH� VXEPLWWHG� ZLWKLQ� �� GD\V� RI� >WKH@�

LQWHQGHG�GHSDUWXUH´�UHTXLUHPHQW��� 

[371] 7KH�ILUVW�H[DPSOH�LV�%*���6KH�DSSOLHG�IRU�DQ�HPHUJHQF\�DOORFDWLRQ�RQ��� -XQH�

�����EHFDXVH�KHU�WRXULVW�YLVD��SHUPLWWLQJ�KHU�WR�VWD\�LQ�(O 6DOYDGRU��KDG�H[SLUHG�DQG�

EHFDXVH�VKH�ZDV�SUHJQDQW�ZLWK�D�KLJK�ULVN�SUHJQDQF\��ZKLFK�UHTXLUHG�WKH�SURYLVLRQ�RI�

KHDOWK�VHUYLFHV���0%,(�UHVSRQGHG�WKDW�LW�FRXOG�³QRW�SURFHVV�>KHU@�DSSOLFDWLRQ�DV�>VKH�

GLG@�QRW�LQWHQG�WR�DUULYH�WR�1HZ =HDODQG�ZLWKLQ��� GD\V´� 

[372] 7KH�VHFRQG�H[DPSOH�LV�7*���2Q��� -XQH�������7*�DSSOLHG�IRU�DQ�HPHUJHQF\�

DOORFDWLRQ�RQ�WKH�EDVLV�WKDW�KH�KDG�EHHQ�XQDEOH�WR�VHFXUH�D�YRXFKHU�WKURXJK�WKH�0,4�

ERRNLQJ�V\VWHP�DQG�KLV�)��6WXGHQW�9LVD�ZDV�GXH�WR�H[SLUH�RQ��� $XJXVW��������0%,(�

UHVSRQGHG�WKDW�LW�ZDV�³QRW�DEOH�WR�SURFHVV�>KLV@�DSSOLFDWLRQ�DV�>KH�GLG@�QRW�LQWHQG�WR�

DUULYH�LQ�1HZ =HDODQG�ZLWKLQ��� GD\V´� 

[373] 7*� WKHQ� ERRNHG� D� IOLJKW� IRU� �� 6HSWHPEHU� ����� �ZKLFK� IHOO� ZLWKLQ� WKH�

WZR�PRQWK�JUDFH�SHULRG�RI�KLV�YLVD�H[SLULQJ��DQG�DSSOLHG�IRU�DQ�HPHUJHQF\�DOORFDWLRQ�

RQ��� $XJXVW������ �WDNLQJ� LQWR�DFFRXQW� WKH� WLPH�GLIIHUHQFH�EHWZHHQ�&RORUDGR�DQG�

1HZ =HDODQG��� � $JDLQ�� KH� ZDV� DGYLVHG� WKDW� 0%,(� ZDV� QRW� DEOH� WR� SURFHVV� KLV�

DSSOLFDWLRQ�³DV�>KH�GLG@�QRW�LQWHQG�WR�DUULYH�LQ�1HZ =HDODQG�ZLWKLQ��� GD\V´� 

[374] 7*� WKHQ� DSSOLHG� IRU� DQ� HPHUJHQF\� DOORFDWLRQ� D� WKLUG� WLPH�� RQ� � 6HSWHPEHU�

������ �+RZHYHU�� WKLV� WLPH�7*�ZDV� DGYLVHG� RQ� �� 6HSWHPEHU� ����� WKDW� GXH� WR� WKH�

³H[WUHPHO\�KLJK�YROXPH�RI�DSSOLFDWLRQV�«�ZH�FDQQRW�JXDUDQWHH�WKDW�D�GHFLVLRQ�ZLOO�

EH�SURYLGHG�WR�>KLP@�EHIRUH�>KLV@�GHSDUWXUH�GDWH´���7KH�&KLHI�([HFXWLYH�GLG�QRW�PDNH�

D�GHFLVLRQ�XQWLO��� 6HSWHPEHU�������E\�ZKLFK�WLPH�7*�KDG�PLVVHG�KLV�IOLJKW� 



 

 

[375] 7KH�UHVSRQGHQWV�UHO\�RQ�DQ�DIILGDYLW�IURP�5XVVHOO�%XUQDUG��DQ�$FWLQJ�*HQHUDO�

0DQDJHU�DW�0%,(�UHVSRQVLEOH�IRU�WKH�RSHUDWLRQ�RI�WKH�HPHUJHQF\�DOORFDWLRQ�SURFHVV���

+H�VDLG�WKDW�WKH�DUULYDO�GDWH�ZDV�XVHG�DW�WLPHV�WR�DVFHUWDLQ�DQ�DVVXPHG�GHSDUWXUH�GDWH���

6R��ZKHQ�D�GHSDUWXUH�GDWH�ZDV�QRW�NQRZQ�RU�FRQILUPHG�IRU�D�SHUVRQ�WUDYHOOLQJ�IURP�

WKH�1RUWKHUQ�+HPLVSKHUH��VXFK�DV�WKH�8QLWHG�.LQJGRP��(XURSH�RU�8QLWHG�6WDWHV���WKH�

DUULYDO�GDWH�ZDV�XVHG�DV�D�PDUNHU�WR�FRXQW�EDFN�WZR�GD\V��IURP�/RV $QJHOHV�/$;��RU�

WZR�WR�WKUHH�GD\V�PD[LPXP��IURP�WKH�8.�(XURSH��WR�DUULYH�DW�WKH�SUHVXPHG�GHSDUWXUH�

GDWH��� 

[376] %HFDXVH�RI�WKH�SRVVLELOLW\�RI�YDULDWLRQ�IURP�WKH�DVVXPSWLRQV�PDGH��0U�%XUQDUG�

VDLG�WKHUH�ZDV�DOVR�D�JHQHUDO�SUDFWLFH�RI�SURFHVVLQJ�DQ�DSSOLFDWLRQ�ZKHUH�LW�DSSHDUHG�

WR�EH�RQH�GD\�RXWVLGH�WKH����GD\�WLPH�SHULRG���$IWHU����6HSWHPEHU�������DUULYDO�GDWHV�

ZHUH�QR�ORQJHU�XVHG�WR�ZRUN�RXW�WKH�OLNHO\�GHSDUWXUH�GDWH���,QWHQGHG�GHSDUWXUH�GDWH�

ZDV�VRXJKW�IURP�DOO�DSSOLFDQWV� 

[377] )RU� WKH� SXUSRVHV� RI� WKLV� SURFHHGLQJ��0U�%XUQDUG� UHYLHZHG�%*¶V� DQG�7*¶V�

DSSOLFDWLRQV���%*¶V�DSSOLFDWLRQ�ZDV�PDGH�RQ��� -XQH�������1HZ =HDODQG�WLPH��DQG�

ZDV�IRU�WUDYHO�LQWHQGHG�RQ�� $XJXVW�������DUULYLQJ�RQ�� $XJXVW��������7KLV�ZDV�ZHOO�

RXWVLGH�WKH����GD\�SHULRG��UHJDUGOHVV�RI�WKH�LVVXH�RYHU�GHSDUWXUH�YHUVXV�DUULYDO�GDWHV���

+HU�DSSOLFDWLRQ�ZDV�WKHUHIRUH�QRW�FRQVLGHUHG�RQ�LWV�PHULWV�EXW�VKH�ZDV�HQFRXUDJHG�WR�

³UHDSSO\�DJDLQ�ZLWKLQ����GD\V�RI�>KHU@�LQWHQGHG�DUULYDO�GDWH�LQ�1HZ =HDODQG´�LI�VKH�

FRXOG�QRW�VHFXUH�D�YRXFKHU�WKURXJK�0,$6� 

[378] 0U�%XUQDUG�VDLG�WKH�VDPH�DSSOLHG�WR�7*¶V�ILUVW�DSSOLFDWLRQ���7KDW�DSSOLFDWLRQ�

ZDV�PDGH�RQ��� -XQH�������1=�WLPH��ZLWK�D�WUDYHO�GDWH�RI��� 6HSWHPEHU��������+LV�

DSSOLFDWLRQ�ZRXOG�QRW�KDYH�EHHQ�FRQVLGHUHG�RQ�LWV�PHULWV�EXW�KH�ZDV�HQFRXUDJHG�WR�

³UHDSSO\�DJDLQ�ZLWKLQ����GD\V�RI� >KLV@� LQWHQGHG�DUULYDO�GDWH� LQ�1HZ =HDODQG´� LI�KH�

FRXOG�QRW�VHFXUH�D�YRXFKHU�WKURXJK�0,$6� 

[379] 7*¶V� VHFRQG� DSSOLFDWLRQ� ZDV� PDGH� RQ� � 6HSWHPEHU� ����� �1=� WLPH��� RU�

�� $XJXVW�������86�WLPH����7KH�DSSOLFDWLRQ�GLG�QRW�SURYLGH�D�IOLJKW�ERRNLQJ�EXW�GLG�

SURYLGH�D�IOLJKW�FRGH��1=������DQG�DQ�DUULYDO�GDWH�RI��� 6HSWHPEHU��������0U�%XUQDUG�

VDLG� WKDW� WKH� WULDJH� WHDP�DW�0%,(�FRXQWHG�EDFN� WZR�GD\V� IURP� WKH�DUULYDO�GDWH� IRU�

LQWHUQDWLRQDO�IOLJKWV�IURP�WKH�8QLWHG�6WDWHV���7KLV�JDYH�DQ�DVVXPHG�GHSDUWXUH�GDWH�RI�



 

 

�� 6HSWHPEHU������ �1=� WLPH��� EHLQJ�RQH�GD\�RXWVLGH� WKH����GD\� WLPHIUDPH�� �$V�D�

UHVXOW�� WKH� DSSOLFDWLRQ� ZDV� GHDFWLYDWHG� DQG� 7*� ZDV� DGYLVHG� RI� WKLV� E\� HPDLO� RQ�

� 6HSWHPEHU�������1=�WLPH����� $XJXVW�������86�WLPH����0U�%XUQDUG�DFFHSWHG�WKDW�

7*�ZDV�QRW�JLYHQ�RQH�GD\¶V�JUDFH�DV�ZDV�WKH�JHQHUDO�SUDFWLFH� 

[380] 7*�UHSOLHG� WKH�VDPH�GD\�E\�HPDLO�� �+H�DGYLVHG�³ZH�DUH� OHDYLQJ� WKH�8QLWHG�

6WDWHV� RQ� WKH� ��WK� >6HSWHPEHU@´� DQG� DVNHG� WKDW� KLV� DSSOLFDWLRQ� VWLOO� EH� SURFHVVHG�

³WRGD\´�� � 7KLV� GLG� QRW� KDSSHQ�� � ,Q�0U %XUQDUG¶V� ZRUGV�� RQFH� DQ� DSSOLFDWLRQ� ZDV�

GHDFWLYDWHG�IRU�IDLOLQJ�D�FRUH�UHTXLUHPHQW��WKHUH�ZDV�QR�SURFHVV�IRU�LW�WR�EH�UHRSHQHG�

RU�UHYLHZHG��XQOHVV�HYLGHQFH�FRXOG�EH�SURYLGHG� WKDW�0%,(¶V�GHFLVLRQ� WR�GHDFWLYDWH�

ZDV�PDGH�RQ�LQFRUUHFW�LQIRUPDWLRQ���$Q�DSSOLFDQW�ZDV�XVXDOO\�DGYLVHG�WR�UHDSSO\��� 

[381] :KHQ�7*�GLG�UHDSSO\�RQ�� 6HSWHPEHU�������1=�WLPH���� 6HSWHPEHU�������86�

WLPH���0U� %XUQDUG� VDLG� WKH� DSSOLFDWLRQ�ZDV� DFFHSWHG� IRU� SURFHVVLQJ� DV� ZLWKLQ� WKH�

���GD\�WLPHIUDPH���+H�VDLG�WKDW�LW�ZDV�ODWHU�GHFOLQHG�RQ�LWV�PHULWV�RQ��� 6HSWHPEHU�

������1=�WLPH����%\�ZD\�RI�H[SODQDWLRQ�IRU�QRW�UHSO\LQJ�WR�7*�EHIRUH�KLV�IOLJKW�ZDV�

GXH� WR� OHDYH�� 0U %XUQDUG� VDLG� WKDW� 6HSWHPEHU� ����� ZDV� WKH� EXVLHVW� SHULRG� IRU�

HPHUJHQF\�DOORFDWLRQ�DSSOLFDWLRQV�ZLWK�0,4�UHFHLYLQJ�QHDUO\�������VXFK�DSSOLFDWLRQV�

WKDW�PRQWK��� 

[382] 7KH� UHVSRQGHQWV� VXEPLW� WKDW� WKH� HYLGHQFH� GRHV� QRW� UHYHDO� DQ\�

PLVXQGHUVWDQGLQJ�E\�RIILFLDOV�RI�WKH�FULWHULD�WKH\�ZHUH�WR�DSSO\���5DWKHU��LW�UHYHDOV�WKDW�

GHSDUWXUH�GDWHV�ZHUH�QRW�DOZD\V�NQRZQ�RU�GHILQLWLYHO\�FRQILUPHG���7KH�UHVSRQGHQWV�

DFFHSW�WKDW�WKHUH�PD\�EH�DQ�DUJXPHQW�WKDW�7*¶V�VHFRQG�DSSOLFDWLRQ�VKRXOG�QRW�KDYH�

EHHQ�GHDFWLYDWHG�DV�RXWVLGH�WKH����GD\V��� 

[383] 7KH�UHVSRQGHQWV�IXUWKHU�VXEPLW�WKDW�WKH�H[LJHQW�FLUFXPVWDQFHV�IDFLQJ�RIILFLDOV�

IURP�H[WUHPH�GHPDQG��ZKLFK�PHDQW�WKDW�7*�PLVVHG�KLV�IOLJKW�GXH�WR�VHYHUH�SUHVVXUH�

RQ�SURFHVVLQJ� WLPHV�H[SHULHQFHG�E\�RIILFLDOV��³GLG�QRW� UHVXOW� LQ� >0%,(@�UHIXVLQJ� WR�

FRQVLGHU�KLV�DSSOLFDWLRQ�RQ�WKH�PHULWV´���7KH\�VXJJHVW�WKDW��LI�WKH�DSSOLFDWLRQ�KDG�EHHQ�

VXFFHVVIXO�� 7*� ZRXOG� KDYH� EHHQ� SHUPLWWHG� WR� VHFXUH� QHZ� IOLJKWV� DOLJQLQJ� ZLWK� D�

FRQILUPHG�HPHUJHQF\�DOORFDWLRQ�YRXFKHU�GDWH�� �7KH�UHVSRQGHQWV�IXUWKHU�VXEPLW�WKDW�

WKH�PHULWV�RI�KLV�DSSOLFDWLRQ�DUH�QRW�DQ�LVVXH�LQ�WKLV�SURFHHGLQJ�DV�LW�LV�D�FKDOOHQJH�DW�D�

V\VWHP�OHYHO� 



 

 

[384] ,�FRQVLGHU�WKH����GD\�GHSDUWXUH�GDWH�UHTXLUHPHQW�ZDV�PLVLQWHUSUHWHG���,QVWHDG�

RI�VHHNLQJ�FRQILUPDWLRQ�IURP�WKH�DSSOLFDQW�RI�WKH�DFWXDO�GHSDUWXUH�GDWH��WKH�SUDFWLFH�

ZDV�WR�DVVXPH�WKH�GHSDUWXUH�GDWH�EDVHG�RQ�WKH�DUULYDO�GDWH���,W�ZDV�SRVVLEOH�WR�REWDLQ�

WKH�DFWXDO�GHSDUWXUH�GDWH�DV�WKH�FKDQJH�LQ�SUDFWLFH�DIWHU����6HSWHPEHU������VKRZHG���

,I�WKH����GD\�GHSDUWXUH�SHULRG�ZDV�WR�EH�LQWHUSUHWHG�VWULFWO\��WKHQ�LW�ZDV�DOVR�QHFHVVDU\�

IRU� WKRVH� SURFHVVLQJ� DSSOLFDWLRQV� WR� GR� WKDW� DFFXUDWHO\�� � 7KH� JHQHUDO� SUDFWLFH� RI�

DOORZLQJ�RQH�GD\¶V�JUDFH�ZDV�DQ�LQDGHTXDWH�VXEVWLWXWH�DV�7*¶V�H[SHULHQFH�EHDUV�RXW���

(YHQ�ZKHQ� KH� SRLQWHG� RXW� WKDW� KLV� DSSOLFDWLRQ� KDG� EHHQ�ZURQJO\� GHFOLQHG� RQ� WKLV�

JURXQG��0%,(�GLG�QRW�KDYH�D�V\VWHP�WKDW�HQDEOHG�KLV�DSSOLFDWLRQ�WR�EH�UHFRQVLGHUHG���

6LPSO\�DGYLVLQJ�DSSOLFDQWV�WR�UHDSSO\�ZLWKLQ�WKH�FRUUHFW�WLPHIUDPH�ZDV�LQVXIILFLHQW���

$V�7*¶V�H[SHULHQFH�VKRZV��YDOXDEOH�WLPH�WKDW�RXJKW�WR�KDYH�EHHQ�XVHG�WR�FRQVLGHU�KLV�

DSSOLFDWLRQ� RQ� WKH� PHULWV� ZDV� ORVW�� � 0RUHRYHU�� WR� KDYH� D� VWULFW� ���GD\� WLPHIUDPH�

EHWZHHQ�DSSOLFDWLRQ�DQG�GHSDUWXUH�GDWH�DQG�WR�UHIXVH�WR�SURFHVV�DSSOLFDWLRQV�RXWVLGH�

WKDW� WLPHIUDPH�PDGH� LW� FUXFLDO� WR�KDYH� WKH� VWDII� UHVRXUFHV� WR�EH� DEOH� WR� SURFHVV� DQ�

DSSOLFDWLRQ� PDGH� ZLWKLQ� WKDW� WLPHIUDPH�� �:LWKRXW� WKDW�� WKH� HPHUJHQF\� DOORFDWLRQ�

SURFHVV�FRXOG�QRW�RSHUDWH�DV�LW�ZDV�LQWHQGHG��WKDW�LV��WR�SURYLGH�D�SURFHVV�E\�ZKLFK�

RYHUVHDV�1HZ =HDODQGHUV�H[SHULHQFLQJ�XQUHDVRQDEOH�GHOD\�FRXOG�HQWHU�1HZ =HDODQG�� 

[385] ,W�LV�WUXH�WKDW�WKLV�LV�D�V\VWHPV�FKDOOHQJH�UDWKHU�WKDQ�D�PHULWV�UHYLHZ�RI�7*¶V�

DSSOLFDWLRQ�IRU�DQ�HPHUJHQF\�DSSOLFDWLRQ���+RZHYHU��LW�LV�UHOHYDQW�WR�ZKHWKHU�WKH�0,4�

V\VWHP�DV�D�ZKROH�RSHUDWHG�WR�GLVSURSRUWLRQDWHO\�UHVWULFW�WKH�ULJKWV�RI�FLWL]HQV�WR�UHWXUQ�

WR�WKHLU�FRXQWU\���,I�0%,(�GLG�QRW�KDYH�VXIILFLHQW�UHVRXUFHV�WR�UHVSRQG�WR�DSSOLFDWLRQV�

PDGH�ZLWKLQ�WKH�WLPHIUDPHV�LW�VHW��LW�ZDV�D�IODZHG�V\VWHP�IRU�VHHNLQJ�WR�HQVXUH�WKRVH�

ULJKWV�ZHUH�SURSHUO\�DFFRXQWHG�IRU� 

7KH�³QR�RWKHU�RSWLRQ´�FULWHULRQ 

[386] *URXQGHG�.LZLV� VXEPLWV� WKDW� WKH�&KLHI�([HFXWLYH� LQWHUSUHWHG� WKH�³QR�RWKHU�

FULWHULD´�PRUH� WKDQ� MXVW� VWULFWO\�� � ,W� VXEPLWV� WKDW�� HYHQ� LQ� FLUFXPVWDQFHV�ZKHUH�YLVD�

H[WHQVLRQV�ZHUH�QRW�SRVVLEOH�� DQ� HPHUJHQF\�DOORFDWLRQ�ZDV�GHQLHG�XQOHVV� HYLGHQFH�

FRXOG�EH�VXSSOLHG�VKRZLQJ�WKDW�DQ�H[WHQVLRQ�KDG�EHHQ�VRXJKW�DQG�GHFOLQHG���,W�VD\V�

WKLV� ZDV� UHTXLUHG� HYHQ� ZKHQ� WKDW� HYLGHQFH� ZDV� QRW� SUDFWLFDOO\� DYDLODEOH�� � ,W� DOVR�

VXEPLWV�WKDW�WKH�&KLHI�([HFXWLYH¶V�DVVHVVPHQW�RI�³QR�RWKHU�RSWLRQ´�IDLOHG�WR�WDNH�LQWR�



 

 

DFFRXQW�WKH�DSSOLFDQW¶V�SHUVRQDO�FLUFXPVWDQFHV��LQFOXGLQJ�WKHLU�ILQDQFLDO�VWDWH�DQG�WKHLU�

SK\VLFDO�DQG�PHQWDO�KHDOWK� 

[387] ,Q�VXSSRUW�RI�WKLV�VXEPLVVLRQ��*URXQGHG�.LZLV�UHOLHV�RQ�WKH�HYLGHQFH�RI�%*���

6KH�KDG�HQWHUHG�(O�6DOYDGRU�RQ����1RYHPEHU�������ZKHQ�LWV�ERUGHUV�RSHQHG��WR�EH�

ZLWK�KHU�ORQJ�GLVWDQFH�SDUWQHU���6KH�HQWHUHG�(O�6DOYDGRU�RQ�D�WRXULVW�YLVD��ZKLFK�VKH�

H[WHQGHG���6KH�EHFDPH�SUHJQDQW�DQG��ZLWK�KHU�YLVD�H[SLULQJ��VKH�ZDV�ORRNLQJ�WR�UHWXUQ�

KRPH�ZLWK�KHU�SDUWQHU�LQ�0DUFK��������7KH\�DSSOLHG�IRU�D�FULWLFDO�SXUSRVH�YLVD�IRU�KHU�

SDUWQHU� WKDW� ZDV� JUDQWHG� LQ� -XQH� ������ WKH\� ERRNHG� IOLJKWV� IRU�$XJXVW� ����� DQG�

FRQVWDQWO\�WULHG�WR�REWDLQ�DQ�0,4�VSRW�ZLWKRXW�VXFFHVV��� 

[388] %*�PDGH�WZR�DSSOLFDWLRQV�XQGHU�FDWHJRU\��E���7KH�ILUVW�ZDV�UHMHFWHG�IRU�EHLQJ�

RXWVLGH�WKH����GD\�WLPHIUDPH���,Q�UHVSRQVH�WR�WKH�VHFRQG��0%,(�VRXJKW�HYLGHQFH�WKDW�

XUJHQW�WUDYHO�ZDV�QHFHVVDU\�WR�SURYLGH�KHU�EDE\�ZLWK�FDUH�DQG�SURWHFWLRQ���7KH�WKLUG�

DSSOLFDWLRQ��RQ����-XO\�������ZDV�PDGH�XQGHU�FDWHJRU\��F���%*�VXEPLWWHG�D�SLFWXUH�RI�

WKH�VWDPS�RQ�KHU�SDVVSRUW�VKRZLQJ�WKDW�KHU�YLVD�ZDV�H[SLULQJ�RQ���$XJXVW��������+HU�

DSSOLFDWLRQ�ZDV�GHFOLQHG�RQ����-XO\������DQG�DJDLQ�RQ���$XJXVW��������6KH�ZDV�XQDEOH�

WR�REWDLQ�ZULWWHQ�FRQILUPDWLRQ�WKDW�VKH�ZDV�QRW�HOLJLEOH�IRU�D�IXUWKHU�H[WHQVLRQ�DQG�QR�

RWKHU�YLVD�ZDV�DYDLODEOH�WR�KHU�EHFDXVH�LPPLJUDWLRQ�RIILFLDOV�LQ�6DQ 6DOYDGRU�VDLG�WKDW�

WKH�VWDPS�LQ�KHU�SDVVSRUW�ZDV�HYLGHQFH�RI�KHU�ULJKW�WR�UHPDLQ�RQO\�XQWLO�WKH�H[SLU\�RI�

WKH�YLVD�VWDPS�GDWH��� 

[389] %*�WKHQ��UHTXLUHG�WR�OHDYH�(O�6DOYDGRU�� WUDYHOOHG�WR� WKH�8QLWHG�6WDWHV�RQ�DQ�

(67$�YLVD�ZDLYHU�ZKLFK�GLG�QRW�HQWLWOH�KHU�WR�DFFHVV�PHGLFDO�FDUH�ZKLFK�VKH�QHHGHG�

IRU�KHU�KLJK�ULVN�SUHJQDQF\��6KH�ZDV�OLYLQJ�LQ�WUDQVLW��PHQWDOO\�IUDJLOH��DQG�ILQDQFLDOO\�

XQDEOH�WR�PHHW�WKH�KLJK�FRVWV�RI�JLYLQJ�ELUWK�LQ�WKH�86$�ZLWKRXW�PHGLFDO�LQVXUDQFH���

6KH�PDGH�WKUHH�IXUWKHU�DSSOLFDWLRQV�XQGHU�FDWHJRU\�D��DOO�RI�ZKLFK�ZHUH�UHMHFWHG���6KH�

ILOHG�D�MXGLFLDO�UHYLHZ�LQ�WKH�+LJK�&RXUW�RQ���6HSWHPEHU��������6HYHQW\�WZR�KRXUV�

ODWHU��0%,(�DSSURYHG�DQ�HPHUJHQF\�DOORFDWLRQ� 

[390] *URXQGHG� .LZLV� DOVR� UHOLHV� RQ� WKH� HYLGHQFH� RI� 7*�� � +H� PRYHG� WR� WKH�

8QLWHG 6WDWHV� LQ�$XJXVW� ����� WR� VWXG\� DW� XQLYHUVLW\� KDYLQJ� EHHQ� DZDUGHG� D� VRFFHU�

VFKRODUVKLS���:LWK�WKH�RQJRLQJ�SDQGHPLF�DQG�KLV�FODVVHV�EHLQJ�FRQGXFWHG�UHPRWHO\��LQ�

-XQH������KH�ERRNHG�D�IOLJKW�WR�1HZ�=HDODQG�IRU�'HFHPEHU������EXW�WKLV�ZDV�ODWHU�



 

 

FDQFHOOHG�� �+H�WKHQ�ORRNHG�DW�RSWLRQV�WR�H[WHQG�KLV�)��VWXGHQW�YLVD�WKDW�ZDV�GXH�WR�

H[SLUH�RQ��� $XJXVW��������+H�ZDV�DEOH�WR�ILQG�DQ�HPSOR\HU�WR�VSRQVRU�KLP�WR�H[WHQG�

KLV�YLVD�IRU� WKH�PD[LPXP�SHUPLWWHG�SHULRG�RI�RQH�\HDU�� �)URP����$XJXVW�������KH�

ZRXOG�WKHQ�KDYH�D�WZR�PRQWK�JUDFH�SHULRG�ZLWKLQ�ZKLFK�WR�OHDYH�WKH�8QLWHG�6WDWHV��� 

[391] ,Q�DQWLFLSDWLRQ�RI�WKH�HQG�RI�KLV�YLVD�DQG�JUDFH�SHULRG�FRPLQJ��LQ�0D\������KH�

UHJLVWHUHG�ZLWK�0,4�DQG�VWDUWHG�ORRNLQJ�IRU�IOLJKWV�LQ�6HSWHPEHU��������+H�FRXOG�QRW�

ILQG�DQ\�VSDFHV�LQ�0,4�WKDW�FRQQHFWHG�ZLWK�IOLJKWV�IURP�WKH�8QLWHG�6WDWHV���+H�HPDLOHG�

0%,(�DVNLQJ�ZKDW�KH�VKRXOG�GR���+H�ZDV�WROG�WR�DSSO\�IRU�DQ�HPHUJHQF\�DOORFDWLRQ�LI�

KH�PHW�WKH�FULWHULD���+H�ERRNHG�D�IOLJKW�IRU����6HSWHPEHU������DQG�VSHQW�KRXUV�RQ�WKH�

0,4�VLWH�WU\LQJ�WR�ILQG�D�SODFH���:KHQ�KH�ZDV�DVOHHS�KLV�IDPLO\�LQ�$XFNODQG�ZRXOG�

UHIUHVK�WKH�SDJH�IRU�KLP���7KH\�ZHUH�DOVR�XQDEOH�WR�ILQG�KLP�D�SODFH� 

[392] $V� GLVFXVVHG� DERYH�� KH� SURFHHGHG� WR� PDNH� WKUHH� HPHUJHQF\� DOORFDWLRQ�

DSSOLFDWLRQV��WKH�ILUVW�WZR�RI�ZKLFK�ZHUH�UHMHFWHG�DV�RXWVLGH�WKH����GD\�WLPHIUDPH���+H�

KDG�QRW�UHFHLYHG�D�UHVSRQVH�WR�WKH�WKLUG�DSSOLFDWLRQ�E\����6HSWHPEHU��������+H�HPDLOHG�

0%,(�DVNLQJ�ZKDW�KH�VKRXOG�GR���+H�GLG�QRW�JHW�D�UHVSRQVH�XQWLO����6HSWHPEHU�������

E\�ZKLFK�WLPH�KH�KDG�PLVVHG�KLV�IOLJKW���7KH�UHVSRQVH�ZDV�WR�VD\�WKDW�KH�KDG�VXSSOLHG�

LQVXIILFLHQW�LQIRUPDWLRQ��� 

[393] 7*�UHSOLHG�RQ����6HSWHPEHU������VD\LQJ�WKDW�KH�KDG�DOUHDG\�SURYLGHG�D�OHWWHU�

IURP� KLV� XQLYHUVLW\� �KLV� YLVD� LVVXLQJ� DXWKRULW\�� DGYLVLQJ� WKDW� KLV� YLVD� FRXOG� QRW� EH�

H[WHQGHG�DQ\�IXUWKHU�DQG�IURP�KLV�HPSOR\HU�H[SODLQLQJ�WKDW�PXOWLSOH�DWWHPSWV�KDG�EHHQ�

PDGH� WR�REWDLQ�D�ZRUNLQJ�YLVD�EXW� WKDW�KDV�QRW�SURYLGH�SRVVLEOH�� �7R�PHHW�0%,(¶V�

UHTXLUHPHQW�WR�VKRZ�KH�KDG�WULHG�WR�UHPDLQ�LQ�WKH�86$��7*�DOVR�DSSOLHG�IRU�D�WRXULVW�

YLVD�DW�D�FRVW�RI�86�����HYHQ�WKRXJK�LW�WDNHV�WKH�86�*RYHUQPHQW�WKUHH�WR�IRXU�PRQWKV�

WR�SURFHVV�DQG�VR�ZRXOG�QRW�DUULYH�LQ�WLPH��� 

[394] ,Q�UHMHFWLQJ�7*¶V�DSSOLFDWLRQ�RQ����6HSWHPEHU�������0%,(�VDLG�³ZH�DUH�QRW�

VDWLVILHG�WKDW�\RX�DUH�XQDEOH�WR�OHJDOO\�UHPDLQ�LQ�\RXU�FXUUHQW�ORFDWLRQ�DQG�KDYH�QR�

RWKHU�RSWLRQ�EXW� WR�UHWXUQ�WR�1HZ�=HDODQG´�� �7*�UHVSRQGHG�RQ����6HSWHPEHU������

H[SUHVVLQJ�KLV�GLVPD\�DQG�DVNLQJ�ZKHWKHU�0%,(�ZRXOG�UDWKHU�KH�EH�GHSRUWHG���)URP�

���2FWREHU�������7*�ZDV�OLYLQJ�LQ�WKH�8QLWHG�6WDWHV�LOOHJDOO\��DQG�WKHUHIRUH�SRWHQWLDOO\�

OLDEOH� WR�GHSRUWDWLRQ��DQG�XQDEOH� WR�ZRUN�� �+H� IHOW� ORQHO\�DQG�KHOSOHVV� DQG�³WRVVHG�



 

 

DVLGH´�E\�KLV�RZQ�FRXQWU\���+H�SDUWLFLSDWHG�LQ�VHYHQ�YLUWXDO�OREELHV���+H�ZDV�VXFFHVVIXO�

RQ���1RYHPEHU�������WKH�VHYHQWK�DWWHPSW��DQG�DUULYHG�LQ�1HZ�=HDODQG�RQ���'HFHPEHU�

������ 

[395] ,Q�DGGLWLRQ�WR�WKHVH�WZR�H[DPSOHV��*URXQGHG�.LZLV�VXEPLWV�WKDW�WKDW�WKH�RYHUO\�

KLJK�WKUHVKROG�DSSOLHG�WR�FDWHJRU\��F�LV�HYLGHQW�IURP�WKH�IDFW�WKDW�EHWZHHQ���-XO\�DQG�

��6HSWHPEHU�������RQO\�ILYH�SHU�FHQW�RI�SHRSOH�ZKR�DSSOLHG�XQGHU�WKLV�FDWHJRU\�ZHUH�

SURYLGHG�ZLWK�D�YRXFKHU� 

[396] 7KH�UHVSRQGHQWV�UHO\�RQ�0U�%XUQDUG¶V�H[SODQDWLRQ�WKDW�WKH�³QR�RWKHU�RSWLRQ´�

FDWHJRU\� ZDV� GHOLEHUDWHO\� KLJK�� � ,W� ZDV� QRW� LQWHQGHG� WR� EH� D� JHQHUDO� YLVD� H[SLU\�

FDWHJRU\���7KDW�ZRXOG�KDYH�EHHQ�RI�ZLGH�DSSOLFDWLRQ�DQG�FDUH�ZDV�WDNHQ�WR�DYRLG�WKLV���

,W�ZDV�LQWHQGHG�IRU�WKRVH�ZKR�ZHUH�DW�UHDO�ULVN�RI�GHSRUWDWLRQ���3ULRU�QRWLFH�ZRXOG�EH�

JLYHQ�RI�WKDW�FRQVHTXHQFH�DQG�ZRXOG�VKRZ�WKDW�WKH�SHUVRQ�KDG�DQ�XUJHQW�QHHG�WR�OHDYH�

WKH�FRXQWU\��� 

[397] 7KH� UHVSRQGHQWV� VD\� WKDW� VRPHRQH� ZKRVH� YLVD� LV� H[SLULQJ� DQG� FDQQRW� EH�

UHQHZHG�LV�QRW�QHFHVVDULO\�IDFLQJ�D�KHLJKWHQHG�ULVN�RI�GHSRUWDWLRQ�LQ�WKH�LPPHGLDWH�

IXWXUH���7KH\�PD\�XOWLPDWHO\�EH�OLDEOH�WR�GHSRUWDWLRQ�DW�VRPH�SRLQW�LI�WKH\�UHPDLQ��EXW�

WKDW� LV�QRW� WKH�VDPH� WKLQJ�� �$W� WKH� WLPH�RI�7*¶V���6HSWHPEHU������DSSOLFDWLRQ�� IRU�

H[DPSOH��KH�KDG�XQWLO����2FWREHU������EHIRUH�KH�EHFDPH�XQODZIXOO\�SUHVHQW�LQ�WKH�

8QLWHG� 6WDWHV�� � 7KH� UHVSRQGHQWV� VD\� WKDW�� HYHQ� QRZ�� 7*� KDV� QRW� SURYLGHG�

FRUUHVSRQGHQFH�IURP�LPPLJUDWLRQ�DXWKRULWLHV�DV�WR�KLV�LQHOLJLELOLW\�IRU�DQ\�YLVD��QRU�

ZKDW� WKH� FRQVHTXHQFHV�ZRXOG� KDYH� EHHQ� LI� GLG� QRW� GHSDUW� IURP� D� IL[HG� GDWH�� �7KH�

RXWFRPH�RI�KLV�WRXULVW�YLVD�DSSOLFDWLRQ�LV�DOVR�QRW�NQRZQ� 

[398] 0U� %XUQDUG� H[SODLQHG� WKDW� FDWHJRU\� �F� ZDV� SDUW� RI� D� ZLGHU� HPHUJHQF\�

DOORFDWLRQ�V\VWHP���7KH�FRPELQHG�FDWHJRULHV�LQIRUP�WKH�DSSURDFK�WR�WKH�JUDQWLQJ�RI�

H[FHSWLRQV�WR�FLWL]HQV�DQG�UHVLGHQWV�LQ�DQ�RWKHUZLVH�OLPLWOHVV�UDQJH�RI�FLUFXPVWDQFHV���

+H�VDLG�WKH�QDUURZ��F�FULWHULD�ZDV�RIIVHW�E\�WKH�LQWURGXFWLRQ�RI�WKH�QHZ�FDWHJRU\���IRU�

1HZ�=HDODQG�FLWL]HQV�SXW�LQ�SODFH�RQ����1RYHPEHU������ 

[399] /DVWO\�� 0U� %XUQDUG� VDLG� WKDW� WKH� QXPEHUV� VKRZ� WKDW� FDWHJRU\� �F� ZDV� QRW�

GHSULYHG�RI�DQ\�PHDQLQJ���)URP�'HFHPEHU������XQWLO�FDWHJRU\��F�ZDV�DPHQGHG�IURP�



 

 

��� 1RYHPEHU� ������ WKHUH� ZHUH� ����� DSSOLFDWLRQV� RI� ZKLFK� ���� ZHUH� DSSURYHG�

����� SHU�FHQW����7KH�SHUFHQWDJH�LV�KLJKHU�LI�RQO\�DSSOLFDWLRQV�WKDW�SURFHHGHG�WKURXJK�

WR�VXEVWDQWLYH�FRQVLGHUDWLRQ�DUH�LQFOXGHG���,I�WKH�����WKDW�³IDLOHG�FRUH�UHTXLUHPHQWV�RU�

RWKHUZLVH�ZHUH�QRW�SURJUHVVHG´�DUH�H[FOXGHG��WKHQ�WKH�DSSURYDO�UDWH�ZDV����SHU�FHQW�

RI�DOO�³YLDEOH´�DSSOLFDWLRQV���,�DJUHH�WKDW�WKH�DSSURYDOV�VKRZ�WKDW�FDWHJRU\ �F�ZDV�QRW�

GHSULYHG�RI�DOO�PHDQLQJ� 

[400] 7KH�HYLGHQFH� VKRZV� WKDW� ³QR�RWKHU�RSWLRQ´�FULWHULD�ZDV� DSSOLHG� VWULFWO\� DQG�

LQWHQWLRQDOO\�VR���7KH�RQO\�UHOHYDQW�FRQVLGHUDWLRQ�ZDV�D�SHUVRQ¶V�YLVD�VWDWXV�±�ZKHWKHU�

WKH\�ZHUH�ILQDQFLDOO\�DEOH�WR�VWD\�LQ�WKH�FRXQWU\�DQG�WKHLU�SK\VLFDO�DQG�PHQWDO�KHDOWK�

ZHUH�QRW�SDUW�RI� WKH�HTXDWLRQ�� �0RUHRYHU�� LW�ZDV�QHFHVVDU\�WR�SURYLGH�FRQILUPDWLRQ�

IURP� WKH�YLVD� LVVXLQJ�DXWKRULW\� WKDW� WKH�YLVD�FRXOG�QRW�EH�H[WHQGHG�RU�FRQYHUWHG� WR�

DQRWKHU�W\SH���$V�WKH�H[DPSOHV�SURYLGHG�E\�%*�DQG�7*�VKRZ��WKHUH�ZDV�QR�IOH[LELOLW\�

LQ�KRZ�³QR�RWKHU�RSWLRQ´�ZDV�WR�EH�LQWHUSUHWHG�RU�SURYHQ���)XUWKHUPRUH��DW�D�WLPH�ZKHQ�

LW� ZDV� NQRZQ� WKDW� 0,4� FRXOG� QRW� PHHW� GHPDQG� DQG� HPHUJHQF\� DOORFDWLRQV� ZHUH�

LQWHQGHG� WR� SURYLGH� SULRULW\� WR� 1HZ =HDODQGHUV� IDFLQJ� XQUHDVRQDEOH� GHOD\V��

VXUSULVLQJO\��WKH�FULWHULD�IRU�FDWHJRU\ �&�ZDV�WLJKWHQHG�RQ��� 1RYHPEHU�������� 

[401] 7KH� UHVW� RI� WKH� RYHUDOO� V\VWHP� IRU� RYHUVHDV� 1HZ� =HDODQGHUV� WR� UHWXUQ� ZDV�

LQDGHTXDWH�IRU�WKHP���%RWK�%*�DQG�7*�KDG�WULHG�ERRNLQJ�WKURXJK�RQOLQH�0,$6�PDQ\�

PRQWKV�EHIRUH�PDNLQJ� WKHLU�HPHUJHQF\�DSSOLFDWLRQV� WR� UHWXUQ�� �%*�EHJDQ� WU\LQJ� LQ�

-XQH������ZKHQ�WKH�YLVD�IRU�KHU�SDUWQHU�KDG�EHHQ�DSSURYHG���7*�ZDV�WU\LQJ�LQ�0D\�

DQG�-XQH�������KH�KDG�DOVR�WULHG�WR�JHW�KRPH�LQ��������� 

[402] ,�DJUHH�WKDW�WKH�%*�DQG�7*�H[DPSOHV�VKRZ�WKDW�0%,(�PLVLQWHUSUHWHG�WKH�³QR�

RWKHU�RSWLRQ´�FULWHULD�E\�UHTXLULQJ�D�SDUWLFXODU�IRUP�RI�HYLGHQFH���%*�GLG�KDYH�QR�RWKHU�

RSWLRQ�DQG�WKHUH�RXJKW�WR�KDYH�EHHQ�IOH[LELOLW\�LQ�KRZ�WKLV�FRXOG�EH�GHPRQVWUDWHG���,�

DOVR�DJUHH�WKDW�WKH�ZRUGLQJ�RI�FDWHJRU\ �F�GLG�QRW�UHTXLUH�WKDW�D�SHUVRQ�EH�SUHVHQWO\�

OLDEOH� IRU� GHSRUWDWLRQ�� �*LYHQ� WKH� SXUSRVH� RI� WKH� HPHUJHQF\� DOORFDWLRQ� SURFHVV� �WR�

DOORZ�1HZ =HDODQGHUV�IDFLQJ�XQUHDVRQDEOH�GHOD\V�WR�UHWXUQ���WKLV�ZDV�WRR�QDUURZ�DQ�

LQWHUSUHWDWLRQ���3UDFWLFDOO\��7*�GLG�KDYH�QR�RWKHU�RSWLRQ�IRU�ODZIXOO\�UHPDLQLQJ�LQ�WKH�

8QLWHG�6WDWHV�ZKHQ�KH�PDGH�KLV�DSSOLFDWLRQ� 



 

 

[403] %*�ZDV�DOVR�UHMHFWHG�PXOWLSOH�WLPHV�RQ�WKH�RWKHU�HPHUJHQF\�FULWHULD�WKDW�ZHUH�

SRWHQWLDOO\�DSSOLFDEOH�WR�KHU�FLUFXPVWDQFHV���7*�ZDV�SRWHQWLDOO\�HOLJLEOH�IRU�WKH�QHZ�

FDWHJRU\����EXW�WKDW�ZDV�QRW�DYDLODEOH�LQ�DGYDQFH�RI�DOO�KLV�HIIRUWV�WR�JHW�KRPH�EHIRUH�

KLV�SHULRG�RI�JUDFH�ILQLVKHG���7KHUH�LV�DOVR�QR�JXDUDQWHH�KH�ZRXOG�KDYH�EHHQ�JUDQWHG�

DQ�DOORFDWLRQ�XQGHU�WKLV�FULWHULD�KDG�LW�EHHQ�QHFHVVDU\�IRU�KLP�WR�UHO\�RQ�LW�� �7KDW�LV�

EHFDXVH��LI�WKHUH�ZHUH�LQVXIILFLHQW�VSDFHV��0%,(�LQWHQGHG�WKDW�FDWHJRULHV������DQG���

ZRXOG�KDYH�SULRULW\���$W�WKDW�WLPH�0%,(�ZDV�H[SHULHQFLQJ�KLJK�GHPDQG�IRU�HPHUJHQF\�

DOORFDWLRQV�� 

[404] ,W� LV� WR� EH� UHPHPEHUHG� WKDW� WKH� HPHUJHQF\� DOORFDWLRQ� ZDV� ³WR� HQVXUH� 1HZ�

=HDODQG�FLWL]HQV�DQG�SHUPDQHQW�UHVLGHQWV�FDQ�DFFHVV�D�SODFH�LQ�PDQDJHG�LVRODWLRQ�LI�

WKH\�DUH�IDFLQJ�XQUHDVRQDEOH�GHOD\V�LQ�HQWHULQJ�1HZ�=HDODQG´���7KH�WLJKWO\�SUHVFULEHG�

FULWHULD��LQWHUSUHWHG�VWULFWO\�DQG�UHTXLULQJ�DQ�LQIOH[LEO\�SUHVFULEHG�IRUP�RI�HYLGHQFH��

GLG�QRW�JLYH�VXIILFLHQW�HIIHFW�WR�WKLV�SXUSRVH�184��7KH�%*�DQG�7*�H[DPSOHV�LOOXVWUDWH�

WKDW� WKLV�ZDV�WKH�FDVH�ZLWK�FDWHJRU\��F�DQG�WKH�RYHUDOO�0,4�V\VWHP�GLG�QRW�SURWHFW�

DJDLQVW�WKLV� 

0,4�352&(66�29(5$// 

[405] 7KH�0,4� V\VWHP� GLG� QRW� KDYH� WKH� FDSDFLW\� WR�PHHW� WKH� GHPDQG� IRU� URRPV�

GXULQJ�WKH�5HOHYDQW�3HULRG���7KDW�KDG�EHHQ�WKH�FDVH�VLQFH�ODWH������DQG�WKURXJKRXW�

�����H[FHSW� IRU�D� IHZ�PRQWKV�GXULQJ�4)7�ZLWK�$XVWUDOLD�� �7KH�SUREOHP�RI�H[FHVV�

GHPDQG�IRU�VXSSO\�ZDV�SDUWLFXODUO\�DFXWH�LQ�WKH�-XO\�DQG�$XJXVW������SHULRG�DQG�ZDV�

H[SHFWHG�WR�FRQWLQXH�WR�EH�DFXWH�LQ�WKH�OHDG�XS�WR�WKH�&KULVWPDV�SHULRG��� 

[406] 2IILFLDOV� DQG� WKH�0LQLVWHU�ZHUH� DZDUH� RI� WKLV�ZKHQ� LQWURGXFLQJ� WKH� YLUWXDO�

OREE\�� �7KH\�ZHUH�DOVR�DZDUH� WKDW� WKH�YLUWXDO� OREE\�GLG�QRW�SULRULWLVH�1HZ�=HDODQG�

FLWL]HQV� RYHU� RWKHUV�� RU� RQ� WKH� EDVLV� RI� QHHG�� RU� WKH� OHQJWK� RI� GHOD\� FLWL]HQV� KDG�

H[SHULHQFHG�LQ�WKHLU�DWWHPSWV�WR�UHWXUQ�KRPH���7KH�UHVSRQGHQWV�KDYH�QRW�VKRZQ�ZK\�D�

WHFKQLFDO�VROXWLRQ�ZDV�QRW�DYDLODEOH�WKDW�ZRXOG�KDYH�DOORZHG�D�SHUVRQ�WR�UHWDLQ�WKHLU�

SODFH� LQ� WKHLU� TXHXH� RU� WKDW� FRXOG� KDYH� SURYLGHG� VRPH�RWKHU� SULRULW\� FULWHULD�� �7KH�

 
184� $Q�HDUOLHU�H[DPSOH� LV�SURYLGHG�E\�&%�� �6KH�ZDV�D� UHJLVWHUHG�QXUVH�ZRUNLQJ� LQ�$XVWUDOLD�� �6KH�

OHDUQHG�E\�WHOHSKRQH�RQ�� 0DUFK������WKDW�KHU�VRQ�KDG�GLHG�XQH[SHFWHGO\�GXH�WR�D�PHGLFDO�HYHQW���
+HU�DSSOLFDWLRQ�IRU�DQ�HPHUJHQF\�DOORFDWLRQ�WR�EXU\�KHU�VRQ�ZDV�GHFOLQHG���6KH�ZDWFKHG�KHU�VRQ¶V�
IXQHUDO�E\�7HOHQHW�OLQN���)LQDOO\�VKH�VHFXUHG�DQ�0,4�VSRW�DW�� DP�IRU�D�GDWH�LQ�-XQH��������6KH�KDV�
VXIIHUHG�JUHDWO\�IURP�WKH�H[SHULHQFH�RI�QRW�EHLQJ�DEOH�WR�OD\�KHU�RQO\�VRQ�WR�UHVW� 



 

 

YLUWXDO�OREE\�ZDV�LQWHQGHG�DV�WKH�SULPDU\�ZD\�E\�ZKLFK�D�YRXFKHU�IRU�0,4�FRXOG�EH�

VHFXUHG�� � 5HOLDQFH�ZDV� SODFHG� RQ� WKH� HPHUJHQF\� DOORFDWLRQ� SURFHVV� WR� HQVXUH� WKDW�

1HZ =HDODQG�FLWL]HQV�ZHUH�QRW�IDFLQJ�XQUHDVRQDEOH�GHOD\V�LQ�H[HUFLVLQJ�WKHLU�ULJKW�WR�

UHWXUQ� 

[407] 7KH�0,4�V\VWHP�DV�LW�RSHUDWHG�UHIOHFWHG�WKH�FDXWLRXV�DSSURDFK�1HZ�=HDODQG�

KDG� WDNHQ� WKURXJKRXW������DQG������ LQ� UHVSRQVH� WR� WKH�SDQGHPLF�� �7KDW� DSSURDFK�

VHUYHG� WKH� SXEOLF� KHDOWK� RI� 1HZ� =HDODQGHUV� SUHVHQW� LQ� 1HZ� =HDODQG� YHU\� ZHOO���

*URXQGHG�.LZLV�GRHV�QRW�FKDOOHQJH�WKH�QHFHVVLW\�RI�D�UREXVW�SXEOLF�KHDOWK�UHVSRQVH�

DQG�WKH�LPSRUWDQFH�RI�SURWHFWLQJ�LQIHFWLRQ�YXOQHUDEOH�FRPPXQLWLHV���$�UREXVW�SXEOLF�

KHDOWK�UHVSRQVH�SURWHFWHG�SHRSOH¶V�KHDOWK��ERWK�E\�DYRLGLQJ�RU�PLQLPLVLQJ�VLFNQHVV�

DQG�GHDWKV�IURP�&29,'����DQG�UHGXFLQJ�WKH�ULVN�RI�DQ�RYHUZKHOPHG�KHDOWK�V\VWHP�

WKDW�LQ�WXUQ�ZRXOG�LQFUHDVH�LOOQHVV�DQG�GHDWK�IURP�RWKHU�GLVHDVHV�DV�ZHOO���7KHVH�ZHUH�

YHU\�LPSRUWDQW�REMHFWLYHV�HQWLWOHG�WR�FRQVLGHUDEOH�ZHLJKW�ZKHQ�EDODQFLQJ�WKHP�DJDLQVW�

LQGLYLGXDO�FLWL]HQV¶�ULJKW�WR�UHWXUQ�WR�WKHLU�FRXQWU\� 

[408] 7KH�FDXWLRXV�DSSURDFK�DQG�WKH�UHOLDQFH�RQ�WKH�HPHUJHQF\�DOORFDWLRQ�SURFHVV�WR�

SURWHFW� 1HZ� =HDODQG� FLWL]HQV¶� ULJKW� WR� HQWHU� WKHLU� FRXQWU\� PHDQW� WKDW� WKLV� SURFHVV�

QHHGHG�WR�EH�ILW�IRU�SXUSRVH���,�QRZ�FRQVLGHU�ZKHWKHU�LW�ZDV�� 

[409] ,�ILUVW�FRQVLGHU�WKH�GHPDQG�IRU�HPHUJHQF\�DOORFDWLRQV���7KH�UHVSRQVH�WR�DQ�2,$�

UHTXHVW�IURP�*URXQGHG�.LZLV��0%,(�SURYLGHG�WKH�QXPEHU�RI�HPHUJHQF\�DOORFDWLRQV�

PDGH� ��������� GHFOLQHG� �������� DQG� JUDQWHG� �������� EURNHQ� GRZQ� LQWR� HDFK� RI� WKH�

FDWHJRULHV�WKDW�TXDOLILHG�IRU�DQ�HPHUJHQF\�DOORFDWLRQ�RYHU�WKH�SHULRG�IURP�'HFHPEHU�

�����WR�� 6HSWHPEHU������� �7KH�KLJKHVW�QXPEHU�RI�DSSOLFDWLRQV�ZHUH�PDGH�LQ�-XO\�

�������������DQG�$XJXVW��������������ZLWK�GHFOLQDWXUHV�RI�����DQG�����UHVSHFWLYHO\�

DQG�DSSURYDOV�RI�����DQG�����UHVSHFWLYHO\��� 

[410] 2Q�LWV�IDFH��ZKHQ�FRPSDULQJ�DSSURYDOV�ZLWK�WKH�QXPEHU�RI�DSSOLFDWLRQV�PDGH��

LW� DSSHDUV� WKDW� WKH� GHPDQG� IRU� HPHUJHQF\� DOORFDWLRQV� VLJQLILFDQWO\� H[FHHGHG� WKH�

QXPEHU�JUDQWHG���7KH�LQIRUPDWLRQ�LV��KRZHYHU��OLPLWHG���,W�GRHV�QRW�LQGLFDWH�ZKHWKHU�

WKRVH�ZKR�ZHUH�GHFOLQHG�DOORFDWLRQV�ZHUH�LQ�FLUFXPVWDQFHV�RI�UHDO�QHHG��ZKHWKHU�IRU�

ILQDQFLDO��KHDOWK��LQFOXGLQJ�VWUHVV�DQG�DQ[LHW\��RU�RWKHU�UHDVRQV��QRU�KRZ�ORQJ�WKH\�KDG�

EHHQ�ZDLWLQJ�WR�VHFXUH�D�SODFH�LQ�0,4���1RU�GRHV�LW�IXOO\�H[SODLQ�ZKDW�KDSSHQHG�WR�WKH�



 

 

������ DSSOLFDWLRQV� WKDW�ZHUH�PDGH�EXW�ZHUH� QHLWKHU� JUDQWHG�QRU� GHFOLQHG� RYHU� WKLV�

SHULRG�� �0%,(� GLG� H[SODLQ� WKDW� WKH� LQIRUPDWLRQ� UHODWHG� WR� DSSOLFDWLRQV� UDWKHU� WKDQ�

LQGLYLGXDOV���7KLV�LQGLFDWHV�WKDW�VRPH�RI�WKHVH�PD\�KDYH�EHHQ�UHSHDW�DSSOLFDWLRQV��%*�

DQG�7*�DUH�H[DPSOHV�RI� LQGLYLGXDOV�ZKR�PDGH�PRUH�WKDQ�RQH�DSSOLFDWLRQ��� �6RPH��

KRZHYHU��PD\�VLPSO\�EH�DSSOLFDQWV�ZKRVH�DSSOLFDWLRQV�ZHUH�QRW�SURFHVVHG�IRU�EHLQJ�

QRQ�FRPSOLDQW�DQG�ZKR�WKHQ�JDYH�XS�IRU�ZKDWHYHU�UHDVRQ� 

[411] 0V� 5XVK¶V� HYLGHQFH� SURYLGHG� WKH� IROORZLQJ� LQIRUPDWLRQ� DERXW� HPHUJHQF\�

DOORFDWLRQV� 

 
(PHUJHQF\�$OORFDWLRQ�

$SSOLFDWLRQV 
/DVW�ZHHN�RI�1RY����� 

���1RY������±���'HF����� 
<7'�7RWDOV 

���2FW������±���'HF����� 

$SSOLFDWLRQV�SURFHVVHG185 
 
$SSURYHG 
'HFOLQHG 

��� 
 

��� 
�� 

����� 
 

����� 
����� 

$SSOLFDWLRQV�QRW�SURFHVVHG�
RU�FDQFHOOHG�E\�WKH�
DSSOLFDQWV 

1RW�DYDLODEOH ����� 

$SSOLFDWLRQV�LQ�SURFHVV 1RW�DYDLODEOH ��� 

$SSOLFDWLRQV�UHFHLYHG ��� ������ 

[412] 6KH� H[SODLQHG� WKDW� DSSOLFDWLRQV� SURFHVVHG� LQFOXGHG� RQO\� WKRVH� DSSOLFDWLRQV�

FRQVLGHUHG�FRPSOHWHG��ZLWK�DOO�VXSSRUWLQJ�HYLGHQFH�DQG�UHFHLYHG�ZLWKLQ�WKH�UHTXLUHG�

WLPHIUDPHV���6KH�QRWHG�WKDW�DOPRVW����SHU�FHQW�RI�DSSOLFDWLRQV�IHOO�LQWR�WKLV�FDWHJRU\��� 

[413] 7KHUH� LV� DOVR� HYLGHQFH� WKDW�0%,(�ZDV� H[SHULHQFLQJ� VXFK� KLJK� GHPDQG� IRU�

HPHUJHQF\�DOORFDWLRQV�WKDW�LW�ZDV�XQDEOH�WR�SURFHVV�7*¶V�DSSOLFDWLRQ�ZKHQ�LW�ZDV�PDGH�

ZLWKLQ� WKH� UHTXLUHG� ���GD\� WLPHIUDPH�� �7KLV� ZDV� WKH� UHTXLUHG� WLPHIUDPH� IRU�PRVW�

FDWHJRULHV��IRU�EHUHDYHPHQWV�LW�ZDV���GD\V���� 

[414] $Q� DGGLWLRQDO� SUREOHP�ZLWK� WKLV� UHTXLUHPHQW� ZDV� WKDW� LW� PHDQW� HPHUJHQF\�

DOORFDWLRQV� ZHUH� RQO\� DYDLODEOH� IRU� SHRSOH� ZKR� KDG� D� WLPH�FULWLFDO� DQG� DOPRVW�

LPPHGLDWH� QHHG� WR� WUDYHO�� � 7KLV� PHDQW� LW� ZDV� QRW� DYDLODEOH� IRU� WKRVH� ZKR� KDG�

FRPSHOOLQJ� UHDVRQV� IRU� UHWXUQLQJ� WR� 1HZ� =HDODQG� �IRU� H[DPSOH�� WKRVH� ZKR� OLYHG�

 
185� $SSOLFDWLRQV�SURFHVVHG�LQFOXGH�RQO\�WKRVH�DSSOLFDWLRQV�FRQVLGHUHG�FRPSOHWHG��ZLWK�DOO�VXSSRUWLQJ�

HYLGHQFH�DQG�UHFHLYHG�ZLWKLQ�WKH�UHTXLUHG�WLPHIUDPHV� 



 

 

RYHUVHDV�EHIRUH�WKH�SDQGHPLF�DQG�ZKRVH�FLUFXPVWDQFHV�KDG�PDWHULDOO\�FKDQJHG��EXW�

ZKR�GLG�QRW�PHHW�WKH�WLPH�FULWLFDO�UHTXLUHPHQW�RU�WKH�RWKHU�DVVRFLDWHG�FULWHULD���7KLV�

PHDQW� WKDW� VRPHRQH� OLNH�7*��ZKR� NQHZ�KLV� YLVD�ZDV� FRPLQJ� WR� DQ� HQG�� DQG�ZKR�

ZLVKHG�WR�SODQ�LQ�DGYDQFH�IRU�KLV�UHWXUQ�JLYHQ�WKH�GLIILFXOW\�RI�VHFXULQJ�D�SODFH�WKURXJK�

WKH�RQOLQH�V\VWHP��QHHGHG�WR�ZDLW�XQWLO����GD\V�EHIRUH�WKHLU�LQWHQGHG�GHSDUWXUH�EHIRUH�

WKH\�FRXOG�DSSO\�IRU�DQ�HPHUJHQF\�DOORFDWLRQ�� �7KLV�ZDV�D�KLJKO\�VWUHVVIXO�ZD\�IRU�

VRPHRQH�WR�VHHN�WR�H[HUFLVH�WKHLU�ULJKW�WR�UHWXUQ���2Q�WRS�RI�WKDW��DV�GLVFXVVHG�³WKH�QR�

RWKHU�RSWLRQ´�ZDV�LQWHUSUHWHG�VWULFWO\�DQG�ZDV�WLJKWHQHG�GXULQJ�WKH�5HOHYDQW�3HULRG��� 

[415] 8QWLO� FDWHJRU\� �� ZDV� LQWURGXFHG� LQ� ODWH� 1RYHPEHU� ������ WKH� HPHUJHQF\�

DOORFDWLRQ�FDWHJRULHV�GLG�QRW�LQFOXGH�D�JHQHUDO�FDWHJRU\�IRU�DQ\RQH�ZKR�KDG�VXIIHUHG�

XQUHDVRQDEOH�GHOD\�LQ�VHHNLQJ�WR�UHWXUQ���(YHQ�ZKHQ�FDWHJRU\���ZDV�LQWURGXFHG��LW�ZDV�

FRQILQHG�WR�DQ\RQH�ZKR�KDG�EHHQ�RYHUVHDV�VLQFH�EHIRUH���1RYHPEHU��������7KH\�DOVR�

QHHGHG�WR�VKRZ�WKDW�WKH\�KDG�EHHQ�XQVXFFHVVIXO�LQ�WKHLU�DWWHPSWV�WR�VHFXUH�D�0,$6�

YRXFKHU�DQG�WKHLU�YLVD�KDG�H[SLUHG�RU�ZDV�GXH�WR�H[SLUH�LQ�WKH�QH[W����GD\V��� 

[416] 0V�5XVK¶V�HYLGHQFH�ZDV�WKDW�WKHUH�KDG�QRW�EHHQ�D�KLJK�XSGDWH�RI�FDWHJRU\�����

$W�WKH�GDWH�RI�KHU�DIILGDYLW�����-DQXDU\�������VKH�VDLG�WKHUH�KDG�EHHQ����DSSOLFDWLRQV�

UHFHLYHG��RI�ZKLFK�VL[�ZHUH�DSSURYHG��HLJKW�ZHUH�VWLOO�LQ�SURJUHVV�DQG�³WKH�EXON�RI�WKH�

UHPDLQLQJ� DSSOLFDWLRQV� KDYH� QRW� EHHQ� IROORZHG� XS� E\� WKRVH� DSSOLFDQWV´�� � 7KRVH�

QXPEHUV�GR��KRZHYHU��VKRZ�WKDW�FDWHJRU\���PHW�D�GHPDQG�WKDW�WKH�RWKHU�FDWHJRULHV�GLG�

QRW�� �0RUHRYHU�� WKLV� QHZ� FDWHJRU\� GLG� QRW� FRYHU� RWKHUV� ZKRVH� FLUFXPVWDQFHV� KDG�

FKDQJHG�DIWHU���1RYHPEHU������DQG�ZKR�FRXOG�QRW�JHW�D�SODFH�KRPH��DV�ZDV�WKH�FDVH�

ZLWK�+:�� 

[417] 7KH�DSSURDFK�WR�HPHUJHQF\�DOORFDWLRQV�IRU�RYHUVHDV�1HZ =HDODQGHUV�FRQWUDVWV�

ZLWK�0%,(�UHFRJQLVLQJ�LQ�$XJXVW������WKH�GLIILFXOW�VLWXDWLRQ�1HZ =HDODQGHUV�IRXQG�

WKHPVHOYHV� LQ� ZKHQ� 4)7� ZLWK�$XVWUDOLD� ZDV� SDXVHG�� � 7KRVH� WUDYHOOHUV� KDG� EHHQ�

DGYLVHG�DW�WKH�WLPH�RI�WKHLU�WUDYHO�WKDW�LW�ZDV�³IO\HU�EHZDUH´���'HVSLWH�WKLV��PDQDJHG�

IOLJKWV� ZHUH� DUUDQJHG� DQG� WKH� URRPV� VHW� DVLGH� IRU� HPHUJHQF\� DOORFDWLRQV� ZHUH�

LQFUHDVHG�IRU�UHWXUQHHV�IURP�$XVWUDOLD� 

[418] 7KH�UHVSRQGHQWV�VXEPLW�WKDW�*URXQGHG�.LZLV�KDV�VLJQLILFDQWO\�RYHUVWDWHG�WKH�

H[WHQW�RI�GHOD\�DQG�FRQVHTXHQFHV�WKDW�RYHUVHDV�1HZ�=HDODQGHUV�VXIIHUHG���$PRQJVW�



 

 

RWKHU�SRLQWV�PDGH�LQ�WKLV�UHVSHFW��LV�WKDW�RI�WKH����LQGLYLGXDOV�ZKR�SURYLGHG�HYLGHQFH��

���RI�WKHP�VHFXUHG�YRXFKHUV�LQ�WKH�OREE\�UHOHDVHV�DQG�RQH�ZDV�DOORFDWHG�D�YRXFKHU�DV�

D�KHDOWK�ZRUNHU���7ZR�LQGLYLGXDOV�³GLG�QRW�DYDLO�WKHPVHOYHV�RI�µJUHHQ¶�IOLJKWV´�EDFN�WR�

1HZ�=HDODQG�ZKHQ�4)7�ZDV�VXVSHQGHG�DQG�³RQO\�SDUWLFLSDWHG�LQ���YLUWXDO�OREELHV´���

7KUHH�LQGLYLGXDOV��$/��3:��&1��WUDYHOOHG�LQWR�DQG�RXW�RI�1HZ�=HDODQG�RQ�PRUH�WKDQ�

RQH�RFFDVLRQ� 

[419] 7KHUH�DUH�D�QXPEHU�RI�SRLQWV�WKDW�FDQ�EH�PDGH�LQ�UHVSRQVH�WR�WKLV�VXEPLVVLRQ���

7DNH�WKH�H[DPSOH�RI�3:��ZKR�KDV�EHHQ�HPSOR\HG�DV�DQ�DLUOLQH�SLORW�LQ�+RQJ�.RQJ�

VLQFH��������+H�OLYHG�LQ�1HZ =HDODQG�ZLWK�KLV�ZLIH�DQG�FKLOGUHQ��ZKR�DWWHQG�VFKRRO�

DQG�XQLYHUVLW\�LQ�1HZ =HDODQG��DQG�FRPPXWHG�WR�+RQJ�.RQJ�IRU�KLV�MRE���+H�KDV�EHHQ�

LQ�+RQJ�.RQJ�VLQFH�-XQH�������H[FHSW�IRU�WKH�SHULRG�EHWZHHQ�-DQXDU\�WR�0D\������

ZKHQ�KH�ZDV�DEOH�WR�VSHQG�WLPH�ZLWK�KLV�IDPLO\�LQ�$XFNODQG� 

[420] 3:�ZDQWHG�WR�JHW�KRPH�WR�VHH�KLV�IDPLO\�IRU�&KULVWPDV���+H�³ZRQ�WKH�0,4�

ORWWHU\´�IRU�D�SRVLWLRQ�LQ�0,4�IRU��� 1RYHPEHU��������+RZHYHU��KH�ZDV�XQDEOH�WR�JHW�

WKH�WLPH�RII�IURP�KLV�HPSOR\PHQW�WR�WDNH�WKH�IOLJKW�IRU�WKDW�GD\���+H�KDG�WR�UHWXUQ�KLV�

YRXFKHU�EDFN�LQWR�WKH�0,4�SRRO���+H�IRXQG�WKH�SURFHVV�³H[WUHPHO\�VWUHVVIXO´�DQG�WKH�

VLWXDWLRQ�KDV�SODFHG�³LQFUHGLEOH�VWUDLQ´�RQ�KLV�IDPLO\���+H�VDLG� 

7KH�UHDOO\�IUXVWUDWLQJ�FLUFXPVWDQFH�IRU�PH�LV�WKH�IDFW�WKDW�,�KDYH�EHHQ�GRXEOH�
YDFFLQDWHG�ZLWK�WKH�%LR17HFK�YDFFLQH��FDOOHG�3IL]HU�LQ�1=��VLQFH�-XQH�������
,�DP�WHVWHG�IRU�&RYLG����RQ�DYHUDJH�HYHU\���GD\V�LQ�P\�MRE�DV�D�SLORW�ZLWK�
OLWHUDOO\�KXQGUHGV�RI�QHJDWLYH�WHVWV��DQG�WKH�RQO\�RSWLRQ�LQ�1=�LV���ZHHNV�RI�
0,4�LQ�D�KRWHO� 

[421] %XW��DV�0V�5XVK�VDLG��WKLV�SURFHHGLQJ�LV�D�FKDOOHQJH�WR�WKH�0,4�V\VWHP��QRW�

LQGLYLGXDO� GHFLVLRQV�� �7KH�PRUH� LPSRUWDQW�� V\VWHPV� OHYHO�� SRLQW� LV� WKDW� WKHUH� LV� QR�

HYLGHQFH�WR�VXJJHVW�WKDW�0%,(�KDG�D�SURFHVV�IRU�NHHSLQJ�WUDFN�RI�DQ\RQH�ZKR�PLJKW�

EH�H[SHULHQFLQJ�XQUHDVRQDEOH�GHOD\�DQG�ZKR�FRXOG�QRW�JHW�D�YRXFKHU�DQG�ZHUH�QRW�

HOLJLEOH� XQGHU� WKH� HPHUJHQF\� DOORFDWLRQ� FULWHULD�� � 7KH� *URXQGHG� .LZLV¶� VXUYH\�

GHPRQVWUDWHV�WKDW�FROODWLQJ�LQIRUPDWLRQ�RI�WKLV�NLQG�ZDV�D�UHODWLYHO\�VLPSOH�H[HUFLVH�186��

:LWKRXW� LQIRUPDWLRQ� RI� WKLV� NLQG�� WKH� 0LQLVWHU� FRXOG� QRW� NQRZ� ZKHWKHU� VRPH�

1HZ =HDODQGHUV�ZHUH�H[SHULHQFLQJ�XQUHDVRQDEOH�GHOD\V�WKDW�ZHUH�GLVSURSRUWLRQDWH�WR�

WKH�SXEOLF�KHDOWK�ULVN�WKH\�PLJKW�SUHVHQW�� �2IILFLDOV�UHFRJQLVHG�WKH�QHHG�WR�PRQLWRU�

 
186� 6HH�>���@�DERYH� 



 

 

FKDQJHV�WR�0,4�VHWWLQJV�WR�HQVXUH�WKH\�UHPDLQHG�MXVWLILHG�187��7KDW�PRQLWRULQJ�DSSHDUV�

SULPDULO\� WR�KDYH� LQYROYHG�DGYLVLQJ� WKH�0LQLVWHU�RI� LVVXHV�ZLWK�GHPDQG�H[FHHGLQJ�

VXSSO\�RQ�WKH�RQOLQH�0,$6�DQG�DGMXVWLQJ�WKH�QXPEHU�RI�URRPV�DOORFDWHG�WR�WKH�RIIOLQH�

FDWHJRULHV���7KDW�ZDV�LQVXIILFLHQW�WR�HQVXUH�WKDW�WKH�OLPLWV�LPSRVHG�E\�WKH�0,4�V\VWHP�

UHPDLQHG�MXVWLILHG� 

[422] ,� DFFHSW� WKH� 0LQLVWHU¶V� HYLGHQFH� WKDW� KH� ZDV� DZDUH� WKDW� WKH� 0,4� V\VWHP�

LPSRVHG�OLPLWV�RQ�WKH�ULJKWV�RI�1HZ =HDODQGHUV�WR�UHWXUQ�DQG�KH�ZDV�VDWLVILHG�WKDW�WKH\�

ZHUH�MXVWLILHG���+H�H[SOLFLWO\�FRQVLGHUHG�WKDW�ZKHQ�PDNLQJ�WKH�$LU�%RUGHU�2UGHU�DQG�

WKH� ,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU�� � ,W� LV� DOVR�HYLGHQW� WKDW�KH�GLG� VR�ZKHQ�VHHNLQJ�

DGYLFH� IURP� RIILFLDOV� LQ� WKH� -XO\� WR� 2FWREHU� ����� SHULRG� ZKHQ� GHPDQG� IRU� 0,4�

VLJQLILFDQWO\�H[FHHGHG�VXSSO\� 

[423] ,�DOVR�DFFHSW�WKH�HYLGHQFH�RI�&DURO\Q�7UHPDLQ��WKH�&KLHI�([HFXWLYH�RI�0%,(��

ZKR�VDLG� 

,� UHLWHUDWH� 0%,(¶V� RYHUDUFKLQJ� JRDO� KDV� EHHQ� WR� VXSSRUW� WKH� DELOLW\� IRU�
1HZ =HDODQG�FLWL]HQV�DQG�UHVLGHQWV�WR�UHWXUQ�KRPH�GXULQJ�WKLV�SDQGHPLF��DQG�
DOVR�WR�IDFLOLWDWH�D�PHDQV�E\�ZKLFK�FLWL]HQV�DQG�UHVLGHQWV�FRXOG�WUDYHO�IURP�
1HZ�=HDODQG�ZKHUH�QHFHVVDU\���7KH�FULWLFDO�FRQVLGHUDWLRQ�KDV�EHHQ�WR�GHYHORS�
DQG�LPSOHPHQW�V\VWHPV�E\�ZKLFK�VXFK�WUDYHO�FRXOG�EH�IDFLOLWDWHG�VDIHO\�JLYHQ�
WKH�H[LJHQFLHV�RI�WKH�SDQGHPLF�DQG�*RYHUQPHQW�SROLF\�DW�WKH�UHOHYDQW�WLPH� 

[424] ,� DFNQRZOHGJH� WKDW� 0,4� ZDV� D� VXEVWDQWLDO� XQGHUWDNLQJ� LQWHQGHG� WR� HQDEOH�

RYHUVHDV�1HZ =HDODQGHUV�WR�UHWXUQ�VDIHO\�DQG�WKDW�RYHU���������KDYH�HQWHUHG�WKH�0,4�

V\VWHP�� � ,� DFNQRZOHGJH� WKDW� WKHUH� ZHUH� QR� HDV\� DQVZHUV� LQ� WKH� WHQVLRQ� EHWZHHQ�

SURWHFWLQJ� WKH� KHDOWK� RI� 1HZ =HDODQGHUV� SUHVHQW� LQ� 1HZ =HDODQG� DQG� HQVXULQJ�

1HZ =HDODQGHUV�VHHNLQJ�WR�UHWXUQ�WR�1HZ =HDODQG�GLG�QRW�IDFH�XQUHDVRQDEOH�GHOD\V���

3URIHVVRU +LOO� DSWO\�GHVFULEHG� LW� DV� ³DQ�DFXWH�SUREOHP´�� �1HZ =HDODQG¶V� VXFFHVV� LQ�

PLQLPLVLQJ� RXWEUHDNV� DQG� VHHNLQJ� WR�PDLQWDLQ� WKDW�PDGH� WKH� SUREOHP� RI� DOORZLQJ�

RYHUVHDV�1HZ =HDODQGHUV�WR�UHWXUQ�PRUH�GLIILFXOW�WKDQ�LQ�FRXQWULHV�ZKHUH�WKH�YLUXV�ZDV�

QRW�VR�FDUHIXOO\�FRQWUROOHG��� 

 
187� 6HH�>����E�@�DERYH���7KH�QHHG�WR�NHHS�DOO�DVSHFWV�RI�WKH�0,4�V\VWHP�XQGHU�UHYLHZ�WR�HQVXUH�LW�ZDV�

SURSRUWLRQDWH�DQG�QHFHVVDU\�ZDV�DOVR�UHIHUUHG�WR�LQ�D�-XO\������&DELQHW�SDSHU�GLVFXVVLQJ�LPSRVLQJ�
IHHV� 



 

 

[425] 2QH�RI�0%,(¶V�SURSRVDOV�ZDV�WR�PDQXDOO\�SULRULWLVH�DOO�ERRNLQJV���7KLV�ZDV�

QRW�UHFRPPHQGHG�EHFDXVH�LW�ZRXOG�EH�YHU\�UHVRXUFH�LQWHQVLYH�DQG�UHTXLUH�D�KLJK�OHYHO�

RI� VXEMHFWLYH� MXGJHPHQW�� �:KLOH� WKDW� PD\� EH� VR�� VRPH� RWKHU� PLGGOH� JURXQG� ZDV�

SRWHQWLDOO\� DFKLHYDEOH�� � )RU� H[DPSOH��0%,(�FRXOG�KDYH�KDG�D� V\VWHP� WKDW� HQDEOHG�

1HZ =HDODQG� FLWL]HQV� WR� VHW� RXW� FLUFXPVWDQFHV�GHPRQVWUDWLQJ� WKHLU� FDVH� IRU�KDYLQJ�

EHHQ�XQUHDVRQDEO\�GHOD\HG�LQ�H[HUFLVLQJ�WKHLU�ULJKW�WR�UHWXUQ�DQG�D�SRLQWV�V\VWHP�RU�

RWKHU� RUGHULQJ� V\VWHP� WR� GHWHUPLQH� WKHP�� �$QRWKHU� SRVVLELOLW\� ZDV� WR� FKDQJH� WKH�

QXPEHU�RI�URRPV�DV�EHWZHHQ�WKH�YLUWXDO�OREE\�DQG�HPHUJHQF\�DOORFDWLRQ� 

[426] 7KH�YLUWXDO� OREE\�ZDV�D�PRUH�DSSURSULDWH�PDQDJHPHQW� WRRO� IRU�SHRSOH�ZKR�

FRXOG� QRW� VKRZ� WKH\� KDG� EHHQ� XQUHDVRQDEO\� GHOD\HG� EXW� QHYHUWKHOHVV� ZLVKHG� WR�

H[HUFLVH� WKHLU� ULJKW� WR� HQWHU�� �$� ODUJHU� SRRO� RI� URRPV� DYDLODEOH� IRU�1HZ =HDODQGHUV�

WKURXJK� DQ� RIIOLQH� V\VWHP� WKDW� SURSHUO\� FRXOG� WDNH� LQWR� DFFRXQW� LQGLYLGXDO�

FLUFXPVWDQFHV�DQG�QHHGV�ZRXOG�KDYH�EHHQ�D�OHVV�ULJKWV�LPSDLULQJ�RSWLRQ���$�ODUJHU�SRRO�

RI�URRPV�FRXOG�VLPSO\�EHHQ�PDGH�DYDLODEOH�RQ�DSSOLFDWLRQ�IRU�DQ\RQH�ZKR�KDG�EHHQ�

RYHUVHDV�IRU�D�ORQJ�SHULRG�RI�WLPH� 

[427] &RXQVHO�IRU�WKH�UHVSRQGHQWV�DFFHSWHG�LQ�RUDO�DUJXPHQW�WKDW�LI�WKHUH�ZDV�³UHDO�

HYLGHQFH�RI� WKLV�GHOD\�� DW� D� V\VWHP�ZLGH� OHYHO� WKDW� XQGHUPLQHV� WKH�SXUSRVHV�RI� WKH�

V\VWHP�ZKLFK�LV�WR�EULQJ�1HZ =HDODQGHUV�KRPH�LQ�D�VDIH�DQG�RUGHUO\�ZD\´��WKHQ�³VRPH�

NLQG�RI�RUGHULQJ�SULQFLSOH�DURXQG�WLPH´�FRXOG�EH�DSSOLHG���7KH�UHVSRQGHQWV�VXEPLW�WKDW�

WKHUH�ZDV�QR�HYLGHQFH�WKDW�WKLV�ZDV�VR���+RZHYHU��WKH�HYLGHQFH�WKDW�WKHUH�LV�GRHV�VKRZ�

WKDW�GHPDQG�VLJQLILFDQWO\�RXWVWULSSHG�VXSSO\��ERWK�RQ�WKH�RQOLQH�V\VWHP�DQG�XQGHU�WKH�

HPHUJHQF\�DOORFDWLRQ�SURFHVV���3ULPDULO\��WKH�UHVSRQVH�ZDV�WR�PDNH�PLQRU�DGMXVWPHQWV�

WR�WKH�QXPEHU�RI�URRPV�IRU�WKH�RIIOLQH�DOORFDWLRQV�DQG�WKH�FULWHULD���7KHVH�ZHUH�FKDQJHV�

DW� WKH� PDUJLQV� DQG� LQVXIILFLHQW� WR� HQVXUH� WKDW� 1HZ =HDODQGHUV� ZHUH� QRW� IDFLQJ�

XQMXVWLILHG�GHOD\V� 

[428] ,�KDYH� WDNHQ� LQWR�DFFRXQW� WKDW� WKH�,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU�SHUPLWWHG�

H[FHSWLRQV�� � %ROWRQ� VKRZV� WKDW� WKLV� ZDV� QDUURZO\� FRQVWUXHG� DQG� ZRXOG� QRW� KDYH�

HQDEOHG�1HZ =HDODQGHUV�IDFLQJ�XQUHDVRQDEOH�GHOD\V�WR�UHWXUQ�KRPH�188��7KH�&RXUW¶V�

YLHZ� WKDW� D� ZLGHU� LQWHUSUHWDWLRQ� ZDV� DSSURSULDWH� PD\� KDYH� HQDEOHG� DW� OHDVW� VRPH�

 
188� %ROWRQ�Y�&KLHI�([HFXWLYH�RI�WKH�0LQLVWU\�RI�%XVLQHVV��,QQRYDWLRQ�DQG�(PSOR\PHQW��DERYH�Q �� 



 

 

1HZ =HDODQGHUV�WR�DSSO\�WR�0%,(�WR�VHOI�LVRODWH�DIWHU�WKDW�GHFLVLRQ�ZDV�JLYHQ�LQ�ODWH�

2FWREHU������ 

[429] ,�DP�PLQGIXO�WKDW�,�DP�FRQVLGHULQJ�DOO�RI�WKLV�ZLWK�WKH�EHQHILW�RI�KLQGVLJKW�DQG�

WKHUHIRUH�PXVW� ³WUHDG�FDUHIXOO\´�189� � ,� DP�DOVR�PLQGIXO� WKDW� FRQVLGHUDEOH�ZRUN�ZDV�

FDUULHG�RXW�DQG�VLJQLILFDQW�IXQGV�ZHUH�LQYHVWHG�LQ�UXQQLQJ�WKH�0,4�V\VWHP���,�DP�DOVR�

PLQGIXO�WKDW�WKH�0LQLVWHU�ZDV�DZDUH�RI�WKH�DFXWH�0,4)�VXSSO\�SUREOHP�DQG�WKH�%25$�

ULJKW�WR�UHWXUQ�DQG�VRXJKW�D�JRRG�GHDO�RI�DGYLFH�DERXW�WKLV�WKDW�ZDV�SURYLGHG�RQ�DQ�

XUJHQW� EDVLV�� � ,� DP� DOVR�PLQGIXO� WKDW� WKH� SXEOLF� KHDOWK� ULVNV� RI�PDNLQJ� WKH�ZURQJ�

GHFLVLRQV�ZHUH�YHU\�VLJQLILFDQW�DQG�WKDW�WKH�0LQLVWHU�DW�DOO�WLPHV�FRQVLGHUHG�WKH�OLPLW�

RQ�FLWL]HQV¶�ULJKW�WR�UHWXUQ�ZDV�MXVWLILHG���+RZHYHU��,�KDYH�UHDFKHG�WKH�FRQFOXVLRQ�WKDW�

EHFDXVH�� DQG� WR� WKH� H[WHQW� WKDW�� � WKH� V\VWHP� GLG� QRW� VXIILFLHQWO\� DOORZ� LQGLYLGXDO�

FLUFXPVWDQFHV� WR� EH� FRQVLGHUHG� DQG� SULRULWLVHG� ZKHUH� QHFHVVDU\�� LW� RSHUDWHG� DV� DQ�

XQMXVWLILHG�OLPLW�RQ�WKH�ULJKW�RI�1HZ�=HDODQG�FLWL]HQV�WR�HQWHU�WKHLU�FRXQWU\���*URXQGHG�

.LZLV�FKDOOHQJH�WKHUHIRUH�VXFFHHGV� 

5(/,() 

[430] 7KH�UHVSRQGHQWV�VXEPLW� WKDW� UHOLHI�VKRXOG�EH�GHFOLQHG� LQ� WKH�H[HUFLVH�RI� WKH�

&RXUW¶V�GLVFUHWLRQ�DQG�WKDW�WKH�MXGLFLDO�UHYLHZ�VKRXOG�EH�GLVPLVVHG���7KLV�LV�EHFDXVH�

WKH�FKDOOHQJH�KDV�EHHQ�RYHUWDNHQ�E\�VXEVHTXHQW�OHJLVODWLYH�FKDQJHV�DQG�HYHQWV���7KLV�

LQFOXGHV�WKH�GLVPDQWOLQJ�RI�WKH�0,4�V\VWHP�� 

[431] +RZHYHU��DOWKRXJK�UHOLHI�LV�GLVFUHWLRQDU\��ZKHUH�WKH�&RXUW�XSKROGV�RQH�RU�PRUH�

JURXQGV�RI�UHYLHZ��WKH�VWDUWLQJ�SRLQW�LV�WKDW�UHOLHI�VKRXOG�EH�JUDQWHG�190��7KHUH�PXVW�EH�

³H[WUHPHO\�VWURQJ�UHDVRQV�WR�GHFOLQH�WR�JUDQW�UHOLHI´�191��$V�WKH�+LJK�&RXUW�SXW�LW�LQ�

%RUURZGDOH�Y�'LUHFWRU�*HQHUDO�RI�+HDOWK�192 

'HFODUDWLRQV�SHUIRUP�WKH�FULWLFDO�FRQVWLWXWLRQDO� IXQFWLRQ�RI�YLQGLFDWLQJ�OHJDO�
ULJKWV�DQG�SURPRWLQJ�WKH�LGHDOV�RI�WKH�UXOH�RI�ODZ���7KH\�DQQRXQFH�WR�WKH�ZRUOG�
DW�ODUJH�EUHDFK�RI�WKH�DSSOLFDQW¶V�ULJKWV�DQG�RSHUDWH�DV�D�YLQGLFDWLRQ�IRU�WKH�
SUHMXGLFH�RU�ORVV�VXIIHUHG� 

 
189� 6HH�>���@�DERYH� 
190� %XWOHU�DQG�%XWOHU��DERYH�Q ����DW�>����@� 
191� $LU�1HOVRQ�/WG�Y�0LQLVWHU�RI�7UDQVSRUW�>����@�1=&$�����>����@�1=$5������&$��DW�>��@� 
192� %RUURZGDOH�Y�'LUHFWRU�*HQHUDO�RI�+HDOWK�>����@�1=+&�������>����@���1=/5�����DW�>���@� 



 

 

[432] ,PSRVLQJ��DV�D�FRQGLWLRQ�RI�WKH�ULJKW�WR�UHWXUQ��WKDW�D�SHUVRQ�KDYH�D�SODFH�LQ�D�

0,4)�LQ�FLUFXPVWDQFHV�ZKHUH�WKH�GHPDQG�FRXOG�QRW�PDWFK�WKH�VXSSO\�IRU�DQ�H[WHQGHG�

SHULRG� ZDV� DQ� H[WUDRUGLQDU\� VWHS� LPSRVHG� LQ� WKH� FRQWH[W� RI� WKH� H[WUDRUGLQDU\�

FLUFXPVWDQFHV�RI�WKH�SDQGHPLF���$V�LW�ZDV�VDLG�LQ�%RUURZGDOH�Y�'LUHFWRU�*HQHUDO�RI�

+HDOWK�³LQ�WLPHV�RI�HPHUJHQF\�WKH�FRXUWV¶�FRQVWLWXWLRQDO�UROH�LQ�NHHSLQJ�D�ZHDWKHU�H\H�

RQ�WKH�UXOH�RI�ODZ�DVVXPHV�SDUWLFXODU�LPSRUWDQFH´�193�� 

[433] ,�FRQVLGHU�WKDW�GHFODUDWRU\�UHOLHI�LV�DSSURSULDWH���+RZHYHU��UHFRJQLVLQJ�WKDW�WKH�

UHOLHI�*URXQGHG�.LZLV�QRZ�VHHNV�GLIIHUV�IURP�WKH�SOHDGHG�UHOLHI�DQG�WKDW�WKLV�FRPSOH[�

SURFHHGLQJ� ZDV� EURXJKW� DQG� KHDUG� ZLWK� XUJHQF\�� DW� WKH� UHVSRQGHQWV� UHTXHVW� ,�

IRUHVKDGRZHG� DW� WKH� KHDULQJ� WKDW� ,� ZRXOG� DOORZ� WKH� SDUWLHV� WR� EH� KHDUG� RQ� WKH�

IRUPXODWLRQ�RI�WKH�UHOLHI���7KH�SDUWLHV�DUH�WR�FRQIHU�WR�GHWHUPLQH�LI�WKH\�FDQ�DJUHH�RQ�

WKH� ZRUGLQJ� RI� DSSURSULDWH� GHFODUDWRU\� UHOLHI� FRQVLVWHQW� ZLWK� WKH� ILQGLQJV� RI� WKLV�

MXGJPHQW���,I�WKH\�DUH�XQDEOH�WR�GR�VR�ZLWKLQ����GD\V�RI�WKH�GDWH�RI�WKLV�MXGJPHQW��WKH\�

VKRXOG�VXEPLW�D�MRLQW�PHPRUDQGXP�ZLWK�DQ�DJUHHG�WLPHWDEOH�IRU�VXEPLVVLRQV�RQ�WKLV���

7KH� MRLQW�PHPRUDQGXP�VKRXOG�DOVR�DGYLVH�ZKHWKHU� WKHUH�DUH�DQ\� LVVXHV�DV� WR�FRVWV�

DQG��LI�VR��ZKDW�WKRVH�LVVXHV�DUH�194 

 

0DOORQ�-�

 
193� $W�>���@� 
194� 7KH� MRLQW�PHPRUDQGXP�PD\� DOVR� SRLQW� RXW� W\SRJUDSKLFDO� HUURUV� LQ� WKLV� MXGJPHQW� WKDW� FDQ� EH�

FRUUHFWHG�SXUVXDQW�WR�WKH�³VOLS´�UXOH� 



 

 

$SSHQGL[�RQH�±�NH\�HYHQWV�IURP�1HZ�=HDODQG¶V�SHUVSHFWLYH 

-DQXDU\����� 

:+2�LVVXHG�D�GLVHDVH�RXWEUHDN�QRWLILFDWLRQ�IRU�³�����QRYHO�FRURQDYLUXV´�IROORZHG�E\�D�GHFODUDWLRQ�WKDW�WKH�RXWEUHDN�ZDV�D�3XEOLF�+HDOWK�(PHUJHQF\�RI�
,QWHUQDWLRQDO�&RQFHUQ� 

)HEUXDU\����� 

:+2�UHQDPHG�WKH�QRYHO�FRURQDYLUXV�³&29,'���´�DQG�HQFRXUDJHG�FRXQWULHV�WR�EH�³DV�DJJUHVVLYH�DV�SRVVLEOH�LQ�ILJKWLQJ�WKLV�YLUXV´�VWDWLQJ�WKDW�WKHUH�
ZDV�D�³ZLQGRZ�RI�RSSRUWXQLW\´�WR�³VWULNH�KDUG´�WR�DYRLG�IDU�PRUH�FDVHV�DQG�FRVWV���2Q����)HEUXDU\������,WDO\�LPSRVHG�LWV�ILUVW�ORFNGRZQ�LQ�WKH�/RPEDUG\�
UHJLRQ��2Q����)HEUXDU\������:+2�UDLVHG�WKH�WKUHDW�WR�³YHU\�KLJK�DW�D�JOREDO�OHYHO´�DQG�FDOOHG�RQ�FRXQWULHV�WR�³ILQG��LVRODWH�DQG�FDUH�IRU�HYHU\�FDVH��WR�
WUDFH�HYHU\�FRQWDFW´���2Q�WKH�VDPH�GD\�1HZ�=HDODQG�KDG�LWV�ILUVW�FRQILUPHG�&29,'����FDVH��� 

0DUFK����� 

:+2�GHFODUHG�&29,'����WR�EH�D�JOREDO�SDQGHPLF�RQ��� 0DUFK��������2Q����DQG����0DUFK�1HZ�=HDODQGHUV�WUDYHOOLQJ�RYHUVHDV�ZHUH�DGYLVHG�WR�UHWXUQ�
KRPH�DV�VRRQ�DV�SRVVLEOH�DQG�1HZ�=HDODQG�FORVHG�LWV�ERUGHUV�WR�HYHU\RQH�H[FHSW�1HZ�=HDODQG�FLWL]HQV��SHUPDQHQW�UHVLGHQWV��WKHLU�SDUWQHUV�DQG�GHSHQGHQW�
FKLOGUHQ���2Q��� 0DUFK������WKH�3ULPH�0LQLVWHU�DQQRXQFHG�WKH�³$OHUW�/HYHO´�V\VWHP��D�IRXU�OHYHO�V\VWHP�ZLWK�LQFUHDVLQJ�UHVWULFWLRQV�RQ�IUHHGRP�RI�
PRYHPHQW��DQG�E\������ SP�RQ����0DUFK������1HZ�=HDODQG�ZDV�DW�$OHUW�/HYHO����WKH�KLJKHVW�OHYHO�RI�UHVWULFWLRQV��UHTXLULQJ�HYHU\RQH�WR�VWD\�DW�KRPH��
ZLWK�OLPLWHG�H[FHSWLRQV�� 

$SULO�WR�-XQH����� 

1HZ�=HDODQG�PRYHG�GRZQ�WKH�$OHUW�/HYHOV�DQG�ZDV�DW�$OHUW�/HYHO���DW������SP�RQ���-XQH������ 

$XJXVW�WR�2FWREHU����� 

$IWHU�����GD\V�ZLWKRXW�DQ\�FRPPXQLW\�FDVHV��IRXU�&29,'����FDVHV�ZHUH�GHWHFWHG�LQ�$XFNODQG���2Q��� $XJXVW������$XFNODQG�PRYHG�WR�$OHUW�/HYHO���
DQG�WKH�UHVW�RI�WKH�FRXQWU\�PRYHG�WR�$OHUW�/HYHO�����$XFNODQG�MRLQHG�WKH�UHVW�RI�WKH�FRXQWU\�DW�$OHUW�/HYHO���RQ����$XJXVW�195��$OO�UHJLRQV�H[FHSW�$XFNODQG�
PRYHG�WR�$OHUW�/HYHO���DW������ SP�RQ����6HSWHPEHU��������%\���2FWREHU������DOO�RI�1HZ =HDODQG�KDG�PRYHG�WR�$OHUW�/HYHO��� 

)HEUXDU\����� 

7KUHH�QHZ�FRPPXQLW\�FDVHV�ZHUH�GHWHFWHG�LQ�$XFNODQG�RQ����)HEUXDU\��������7ZR�QHZ�FDVHV�ZHUH�GHWHFWHG�RQ����)HEUXDU\��������'XULQJ�WKLV�SHULRG��
$XFNODQG�PRYHG�LQ�DQG�RXW�RI�$OHUW�/HYHOV���DQG���DQG�WKH�UHVW�RI�1HZ =HDODQG�PRYHG�LQ�DQG�RXW�RI�/HYHOV���DQG�����0HGVDIH�KDG�SURYLVLRQDOO\�DSSURYHG�
WKH�3IL]HU�YDFFLQH�DQG�0,4�ZRUNHUV�KDG�EHJXQ�WR�UHFHLYH�WKH�YDFFLQH� 

0DUFK����� 

%\����0DUFK������WKH�FRXQWU\�ZDV�EDFN�DW�/HYHO�����%\�WKLV�WLPH�PDVNV�RU�IDFH�FRYHULQJV�KDG�EHFRPH�PDQGDWRU\�IRU�DOO�SXEOLF�WUDQVSRUW�LQ�1HZ�=HDODQG�
�FKLOGUHQ�XQGHU����DQG�WKRVH�ZLWK�PHGLFDO�FRQGLWLRQV�ZHUH�H[HPSW���� 

$SULO�DQG�0D\����� 

,QGLD�ZDV�H[SHULHQFLQJ�D�UHFRUG�ULVH�LQ�FDVHV��WKH�HPHUJHQFH�RI�ZKDW�EHFDPH�WKH�'HOWD�YDULDQW����:+2�GHVLJQDWHG�WKH�'HOWD�YDULDQW�D�³YDULDQW�RI�FRQFHUQ´�
RQ����0D\������ 

$XJXVW�WR�1RYHPEHU����� 

7KH�ILUVW�FDVH�RI�'HOWD�ZDV�GHWHFWHG�LQ�WKH�FRPPXQLW\�LQ�$XFNODQG�RQ����$XJXVW��������1HZ�=HDODQG�PRYHG�WR�$OHUW�/HYHO���RQ����$XJXVW��������0RVW�
RI�WKH�FRXQWU\�PRYHG�WR�$OHUW�/HYHO���RQ���6HSWHPEHU������DQG�WR�/HYHO���RQ����6HSWHPEHU��������7KHUH�ZHUH�FKDQJHV�WR�$OHUW�/HYHOV�IRU�DUHDV�DERYH�
DQG�DURXQG�$XFNODQG�DW�YDULRXV�WLPHV�DV�FRPPXQLW\�FDVHV�ZHUH�GHWHFWHG�LQ�WKRVH�DUHDV��� 

1RYHPEHU����� 

%\���1RYHPEHU������WKH�WKUHH�$XFNODQG�'+%V�KDG�PHW�WKH�*RYHUQPHQW¶V����SHU�FHQW�YDFFLQDWLRQ�WDUJHW���%\����1RYHPEHU�������DOO�RI�WKH�FRXQWU\�
H[FHSW�$XFNODQG�ZDV�DW�$OHUW�/HYHO���DQG�$XFNODQG�ZDV�DW�$OHUW�/HYHO����VWHS���196��2Q����1RYHPEHU������6RXWK�$IULFD�FRQILUPHG�D�QHZ�YDULDQW�KDG�
EHHQ�GHWHFWHG�WKHUH���2Q��� 1RYHPEHU������WKLV�QHZ�YDULDQW�ZDV�QDPHG�2PLFURQ�DQG�ZDV�GHVLJQDWHG�E\�:+2�DV�D�QHZ�YDULDQW�RI�FRQFHUQ� 

'HFHPEHU����� 

$XVWUDOLD�UHFRUGHG�LWV�ILUVW�2PLFURQ�FRPPXQLW\�FDVH�RQ���'HFHPEHU��������2PLFURQ�ZDV�FRQILUPHG�DV�SUHVHQW�LQ��� FRXQWULHV�DV�DW����'HFHPEHU��������
2Q� WKDW�GD\�WKH�$XFNODQG�ERXQGDU\�ZDV�IRUPDOO\�OLIWHG�DQG�� IRU�WKH�SHULRG�EHWZHHQ����'HFHPEHU������ WR����-DQXDU\������� WKRVH�WUDYHOOLQJ�RXW�RI�
$XFNODQG�QHHGHG�WR�EH�IXOO\�YDFFLQDWHG�RU�WR�KDYH�D�QHJDWLYH�&29,'����WHVW�UHVXOW�ZLWKLQ����KRXUV�RI�GHSDUWXUH���7KH�ILUVW�FDVH�RI�2PLFURQ�ZDV�GHWHFWHG�
DW�WKH�ERUGHU��LQ�0,4��RQ����'HFHPEHU��������$�FRPPXQLW\�H[SRVXUH�IURP�DQ�LQGLYLGXDO�ZLWK�2PLFURQ�ZKR�ZDV�D�UHFHQW�LQWHUQDWLRQDO�DUULYDO�ZDV�
FRQILUPHG�RQ����'HFHPEHU������ 

6XEVHTXHQWO\ 

$V�LV�ZHOO�NQRZQ��1HZ�=HDODQG�KDV�H[SHULHQFHG�D�ZLGHVSUHDG�FRPPXQLW\�RXWEUHDN�RI�2PLFURQ�LQ�WKH�ILUVW�IHZ�PRQWKV�RI������WKDW��DW�WKH�WLPH�RI�
ZULWLQJ��FRQWLQXHV� 

 

 
195� $XFNODQG�KDG�DGGLWLRQDO�UHVWULFWLRQV�WR�WKH�XVXDO�$OHUW�/HYHO���UHTXLUHPHQWV� 
196� 7KH�³VWHSV´�ZHUH�D�UHILQHPHQW�RQ�WKH�RULJLQDO�$OHUW�/HYHO�V\VWHP�WKDW�DGMXVWHG�VRPH�RI�WKH�SHUPLWWHG�DFWLYLWLHV� 



 

 

$SSHQGL[�WZR�±�NH\�HYHQWV�UHODWLQJ�WR�0,4 

'DWH (YHQW 

)HEUXDU\������ ��)HE��WHPSRUDU\�WUDYHO�EDQ�RQ�DOO�IRUHLJQ�QDWLRQDOV�WUDYHOOLQJ�IURP�RU�WUDQVLWLRQLQJ�WKURXJK�PDLQODQG�&KLQD� 
��)HE��FKDUWHUHG�SODQH�RI�����SHRSOH�HYDFXDWHG�IURP�:XKDQ��&KLQD�DUULYHG�IRU�TXDUDQWLQH�LQ�:KDQJDSDUƗURD� 
���)HE��WHPSRUDU\�WUDYHO�EDQ�RQ�DOO�IRUHLJQ�QDWLRQDOV�WUDYHOOLQJ�WR�1=�IURP�,UDQ� 

0DUFK������ ��0DU��WUDYHO�EDQ�RQ�WUDYHOOHUV�IURP�&KLQD�DQG�,UDQ�H[WHQGHG�DQG�DQ\RQH�DUULYLQJ�LQWR�1=�IURP�QRUWKHUQ�,WDO\�DQG�6RXWK�.RUHD�ZDV�
UHTXLUHG�WR�VHOI�LVRODWH� 
���0DU��DOO�WUDYHOOHUV��VRPH�OLPLWHG�H[FHSWLRQV��UHTXLUHG�WR�LVRODWH�IRU����GD\V�DQG�FUXLVH�VKLSV�ZHUH�QR�ORQJHU�SHUPLWWHG�WR�HQWHU�1=� 
���0DU��DQQRXQFHPHQW�WKDW�WRXULVWV�ZKR�ZHUH�QRW�VHOI�LVRODWLQJ�ZRXOG�EH�GHSRUWHG�DQG�QRWLFH�RI�SRZHU�WR�TXDUDQWLQH�DUULYDOV�ZKRVH�VHOI�
LVRODWLRQ�PHDVXUHV�ZHUH�LQDGHTXDWH� 
���0DU��ERUGHU�FORVHG�IURP�������SP�WR�HYHU\RQH�H[FHSW�1=�FLWL]HQV��SHUPDQHQW�UHVLGHQWV��WKHLU�SDUWQHUV�DQG�GHSHQGHQW�FKLOGUHQ�ZKR�ZHUH�
UHTXLUHG�WR�VHOI�LVRODWH�IRU����GD\V���([FHSWLRQV�WR�WKLV�IRU�HVVHQWLDO�ZRUNHUV�RU�RWKHUV�ZHUH�PDGH�RQ�D�FDVH�E\�FDVH�EDVLV�E\�0LQLVWHUV� 

$SULO����� ���$SU��DOO�DUULYDOV�UHTXLUHG�WR�EH�LVRODWHG�RU�TXDUDQWLQHG�LQ�D�*RYHUQPHQW�IDFLOLW\�DQG�WR�VXEPLW�WR�PHGLFDO�WHVWLQJ�LI�DSSURSULDWH���7KH�ILUVW�
0,4�IDFLOLW\�RSHQHG�DW�PLGQLJKW� 

-XQH������ ���-XQH��DOO�UHWXUQLQJ�WUDYHOOHUV�UHTXLUHG�WR�XQGHUJR�WHVWLQJ�RQ�GD\V���DQG����RI�WKHLU�TXDUDQWLQH�SHULRG�DQG�WR�UHWXUQ�D�QHJDWLYH�WHVW�EHIRUH�
EHLQJ�UHOHDVHG�� 
1HZ�0,4�IDFLOLWLHV�FRPPLVVLRQHG�LQ�$XFNODQG��+DPLOWRQ��5RWRUXD�DQG�&KULVWFKXUFK� 
���-XQH��DOO�DUULYDOV�E\�VHD�UHTXLUHG�WR�FRPSO\�ZLWK�TXDUDQWLQH�DQG�LVRODWLRQ�UHTXLUHPHQWV� 

-XO\������ )RXU�PRUH�KRWHOV�FRPPLVVLRQHG�WR�EULQJ�WRWDO�0,4)V�WR���� 

$XJXVW������ &KDUJHV�IRU�UHWXUQHHV�VWD\LQJ�OHVV�WKDQ����GD\V�LQWURGXFHG� 

6HSWHPEHU������ &DELQHW�DJUHHV�WR�FULWHULD�IRU�HQWU\�LQWR�1=�IRU�FULWLFDO�ZRUNHUV�DQG�RWKHU�JURXSV���&DELQHW�DGYLVHG�RI�SURSRVHG�RQOLQH�V\VWHP��0,$6��ZLWK�
DQ�RIIOLQH�V\VWHP�IRU�DQ\RQH�UHTXLULQJ�SULRULW\� 

2FWREHU�1RYHPEHU�
����� 

0,$6�SLORW�FRPPHQFHG�RQ���2FWREHU��������)URP���1RY������DOO�DUULYDOV�UHTXLUHG�WR�KDYH�D�FRQILUPHG�VSDFH��D�YRXFKHU��LQ�D�0,4)�YLD�
0,$6��YRXFKHUV�DYDLODEOH�WKUHH�PRQWKV�LQ�DGYDQFH�� 

'HFHPEHU�������
-DQXDU\������ 

���'HF��DUULYDOV�IURP�WKH�86$�DQG�WKH�8.�UHTXLUHG�WR�KDYH�D�QHJDWLYH�WHVW�QR�PRUH�WKDQ����KRXUV�EHIRUH�GHSDUWXUH�DQG�WR�KDYH�D�GD\�����
WHVW� 
���-DQ�����KRXUV�QHJDWLYH�SUH�GHSDUWXUH�WHVW�DQG�GD\�����WHVW�H[WHQGHG�WR�DOO�DUULYDOV�H[FHSW�$XVWUDOLD��$QWDUFWLFD�DQG�PRVW�3DFLILF�,VODQGV� 
���-DQ��RQH�ZD\�LQERXQG�4)7�IRU�&RRN�,VODQG�DUULYDOV�FRPPHQFHV� 
���-DQ��DUULYDOV�QRW�SHUPLWWHG�WR�OHDYH�URRP�ZKLOH�DZDLWLQJ�GD\�������WHVW� 

)HEUXDU\����� 9DFFLQDWLRQ�RI�0,4�ZRUNHUV�FRPPHQFHG� 

0DUFK����� ���0DU��H[HPSWLRQ�IURP�0,4�IHHV�H[WHQGHG�IURP�VWD\V�RI����WR�����GD\V� 
���0DU��4)7�WUDYHO�IURP�1LXH�WR�1=�EHJDQ��9RXFKHUV�IURP�0,$6�FRXOG�EH�VHFXUHG�VL[�PRQWKV�LQ�DGYDQFH� 
���0DU��0LQLVWHU�DJUHHV�VSHFLILF�FULWHULD�IRU�WLPH�VHQVLWLYH�WUDYHO� 

$SULO����� ���$SU��DOO�WUDYHO�IURP�,QGLD�WHPSRUDULO\�VXVSHQGHG� 
���$SU��4)7�ZLWK�$XVWUDOLD�FRPPHQFHG��EXW�SDXVHG�ZLWK�:HVWHUQ�$XVWUDOLD�RQ����$SULO�� 
���$SU��³FRKRUWLQJ´�QHZ�DUULYDOV�LQ�0,4�FRPPHQFHG� 
���$SU��WUDYHO�IURP�,QGLD��%UD]LO��3DNLVWDQ�DQG�3DSXD�1HZ�*XLQHD�ZDV�UHVWULFWHG�WR�1=�FLWL]HQV�DQG�WKHLU�LPPHGLDWH�IDPLO\�PHPEHUV� 

0D\�WR�-XO\������ ���0D\��4)7�ZLWK�&RRN�,VODQGV�FRPPHQFHG� 
���0D\��4)7�ZLWK�9LFWRULD�SDXVHG��WKH�SDXVH�H[WHQGHG�RQ����-XQH�ZLWK�VRPH�³JUHHQ�IOLJKWV´��DQG�UHVXPHG�DJDLQ�RQ��� -XQH�197 
���-XQH��4)7�ZLWK�16:�SDXVHG� 
���-XQH��4)7�ZLWK�$XVWUDOLD�SDXVHG� 
��-XO\��4)7�ZLWK�6RXWK�$XVWUDOLD��$&7��7DVPDQLD�DQG�9LFWRULD�SHUPLWWHG�EXW�SDXVHG�DJDLQ�IRU�6RXWK�$XVWUDOLD�RQ��� -XO\��� 
2Q���-XO\��4)7�ZLWK�:HVWHUQ�$XVWUDOLD�DQG�WKH�1RUWKHUQ�7HUULWRU\�UHVXPHG��� 
���-XO\��4)7�ZLWK�$XVWUDOLD�VXVSHQGHG�DQG�³JUHHQ�IOLJKWV´�ZHUH�DYDLODEOH�IURP����-XO\�WR����-XO\������ 

$XJXVW����� ���$XJ��3ULPH�0LQLVWHU�DQQRXQFHV�SODQ�WR�SURJUHVVLYHO\�HDVH�ERUGHU�UHVWULFWLRQV�LQ������DQG�FRQILUPV�1=�LV�³QRW�LQ�D�SRVLWLRQ�WR�IXOO\�
UHRSHQ�MXVW�\HW�´ 
���$XJ��4)7�ZLWK�&RRN�,VODQGV�VXVSHQGHG� 
���$XJ��FKDQJHV�WR�WLPH�VHQVLWLYH�RIIOLQH�FULWHULD�DSSURYHG� 

6HSWHPEHU����� ���6HSW��ILUVW�UHOHDVH�RI�URRPV�YLD�³YLUWXDO�OREE\´� 
���6HSW��QHZ�0,4)�LQ�&KULVWFKXUFK�DQQRXQFHG�DQG�DYDLODEOH�IURP����1RYHPEHU� 
���6HSW��GD\���WHVW�LQ�0,4�DGGHG� 

2FWREHU����� ���2FW��(PHUJHQF\�DOORFDWLRQ�FULWHULD�H[SDQGHG���0LQLVWHU�+LSNLQV�DQQRXQFHV�SODQV�WR�UHGXFH�0,4�SHULRG�WR�VHYHQ�GD\V�IURP����1RY�DQG�WR�
LQWURGXFH�WKUHH�GD\V�KRPH�LVRODWLRQ�LQ�WKH�ILUVW�TXDUWHU�RI������ 
���2FW��VHOI�LVRODWLRQ�SLORW�IRU�EXVLQHVVHV�EHJLQV� 

1RYHPEHU����� ��1RY��PRVW�DUULYDOV�RYHU�WKH�DJH�RI����UHTXLUHG�WR�EH�YDFFLQDWHG� 
��1RY��HPHUJHQF\�DOORFDWLRQ�H[SDQGHG�DQG�4)7�ZLWK�9DQXDWX��6DPRD�DQG�7RNHODX�WR�1=�EHJLQV� 
���1RY��WKH�TXDUDQWLQH�SHULRG�IRU�LQWHUQDWLRQDO�DUULYDOV�UHGXFHG�IURP����WR����GD\V����GD\V�LQ�0,4�IROORZHG�E\�KRPH�LVRODWLRQ�XQWLO�D���GD\�
WHVW�QHJDWLYH�UHVXOW�� 
���1RY��0LQLVWHU�+LSNLQV�DQQRXQFHV�WKH�QH[W�VWHSV�LQ�WKH�ERUGHU�SKDVHG�UHRSHQLQJ���6WHS�RQH��IXOO\�YDFFLQDWHG�1=HUV�FDQ�UHWXUQ�IURP�
$XVWUDOLD�ZLWKRXW�0,4�IURP�PLGQLJKW����-DQXDU\��������6WHS�WZR��IXOO\�YDFFLQDWHG�1=HUV�IURP�WKH�UHVW�RI�WKH�ZRUOG�FDQ�DUULYH�IURP����
)HEUXDU\�LQ�VWHS�WZR���6WHS�WKUHH��IXOO\�YDFFLQDWHG�IRUHLJQ�QDWLRQV�FDQ�DUULYH�IURP����$SULO� 

'HFHPEHU����� ���'HF��0LQLVWHU�+LSNLQV�DQQRXQFHV�GHOD\�WR�WKH�VWDUW�RI�QRQ�0,4�WUDYHO�XQWLO�WKH�HQG�RI�)HEUXDU\������WR�NHHS�2PLFURQ�RXW�RI�WKH�
FRPPXQLW\�IRU�DV�ORQJ�DV�SRVVLEOH� 
���'HF��TXDUDQWLQH�SHULRG�DPHQGHG�WR����GD\V�WR�EH�VSHQW�LQ�D�0,4)� 

)HEUXDU\����� ��)HE��*RYHUQPHQW�DQQRXQFHV�ILYH�VWDJHV�WR�WKH�UHRSHQLQJ�RI�WKH�ERUGHU���7KHVH�LQFOXGH�WKDW�YDFFLQDWHG�1=HUV�FDQ�VHOI�LVRODWH�IURP�
PLGQLJKW����)HEUXDU\��LI�UHWXUQLQJ�IURP�$XVWUDOLD��DQG�IURP����0DUFK��WKH�UHVW�RI�WKH�ZRUOG��� 
���)HE��*RYHUQPHQW�DQQRXQFHV�WKH�UHPRYDO�RI�WKH�VHOI�LVRODWLRQ�UHTXLUHPHQW�IRU�UHWXUQLQJ�YDFFLQDWHG�1=HUV�DQG�EULQJV�IRUZDUG�WKH�GDWH�IRU�
UHWXUQLQJ�YDFFLQDWHG�1=HUV�IURP�WKH�UHVW�RI�WKH�ZRUOG�WR���0DUFK�� 

0DUFK����� ���0DUFK��*RYHUQPHQW�DOORZV�XQYDFFLQDWHG�1=�FLWL]HQV�WR�VHOI�LVRODWH�IURP������SP� 

 
197� *UHHQ�IOLJKWV�SHUPLWWHG�D�OLPLWHG�FODVV�RI�UHWXUQHHV�WR�UHWXUQ�ZLWKRXW�D�TXDUDQWLQH�UHTXLUHPHQW� 



 

 

 
$SSHQGL[�WKUHH�±�RIIOLQH�FULWHULD�GXULQJ�5HOHYDQW�3HULRG 

(PHUJHQF\�&DWHJRU\�� 

���$XJXVW�±���6HSWHPEHU����� 
�D��1HZ�=HDODQG�FLWL]HQV�RU�UHVLGHQWV�ZKHUH�D�VHULRXV�ULVN�WR�KHDOWK�RU�VDIHW\�H[LVWV�IRU�WKH�DSSOLFDQW�RU�WKHLU�GHSHQGDQW��ZKLFK�UHTXLUHV�XUJHQW�WUDYHO�WR�
1HZ�=HDODQG��25 
�E��:KHUH�XUJHQW�WUDYHO�LV�UHTXLUHG�WR�HQVXUH�D�FKLOG�LV�SURYLGHG�ZLWK�DSSURSULDWH�FDUH�DQG�SURWHFWLRQ� 

��±����6HSWHPEHU����� 
�D��1HZ�=HDODQG�FLWL]HQV�RU�UHVLGHQWV� 
L��UHTXLULQJ�DFFHVV�WR�WLPH�FULWLFDO�PHGLFDO�WUHDWPHQW�IRU�WKH�DSSOLFDQW�RU�WKHLU�GHSHQGDQW��ZKLFK�KDV�EHHQ�VFKHGXOHG�LQ�1HZ =HDODQG�DQG�LV�XQDYDLODEOH�RU�
LQDFFHVVLEOH�LQ�WKHLU�FXUUHQW�ORFDWLRQ��25 
LL��UHTXLULQJ�DFFHVV�WR�WLPH�FULWLFDO�PHGLFDO�WUHDWPHQW�IRU�WKH�DSSOLFDQW��RU�WKHLU�GHSHQGHQW��ZKLFK�LV�VFKHGXOHG�RYHUVHDV�DQG�KDV�EHHQ�FRQILUPHG�E\�D�1HZ�
=HDODQG�PHGLFDO�VSHFLDOLVW�DV�EHLQJ�XQDYDLODEOH�LQ�1HZ�=HDODQG��DQG�ZKHUH�WLPHO\�UHWXUQ�WUDYHO�LV�XQOLNHO\�WR�EH�SRVVLEOH�LI�WKH�SHUVRQ�ERRNV�WKURXJK�WKH�
0DQDJHG�,VRODWLRQ�$OORFDWLRQ�6\VWHP��25 
LLL��ZKR�DUH�LQ�D�ORFDWLRQ�RU�VLWXDWLRQ�ZKHUH�WKHUH�LV�D�VHULRXV�ULVN�WR�WKHLU�VDIHW\�DQG�WKHLU�RQO\�RSWLRQ�LV�WR�UHWXUQ�WR�1HZ =HDODQG��WDNLQJ�LQWR�DFFRXQW�
DGYLFH�IURP�WKH�0LQLVWU\�RI�)RUHLJQ�$IIDLUV�DQG�7UDGH�ZKHUH�UHOHYDQW� 
25 
�E��:KHUH�XUJHQW�WUDYHO�LV�UHTXLUHG�WR�HQVXUH�D�FKLOG�LV�SURYLGHG�ZLWK�DSSURSULDWH�FDUH�DQG�SURWHFWLRQ� 

���6HSWHPEHU�±����2FWREHU����� 
1R�FKDQJHV� 

���1RYHPEHU�±����'HFHPEHU����� 
�E��:KHUH�XUJHQW�WUDYHO�LV�UHTXLUHG�WR�HQVXUH�D�FKLOG�XQGHU����LV�SURYLGHG�ZLWK�DSSURSULDWH�FDUH�DQG�SURWHFWLRQ� 

(PHUJHQF\�&DWHJRU\�� 

���$XJXVW�±���6HSWHPEHU����� 
�D��1HZ�=HDODQG�FLWL]HQV�RU�UHVLGHQWV�ZKR�DUH�UHTXLUHG�WR�SURYLGH�FULWLFDO�FDUH�IRU�D�GHSHQGDQW�SHUVRQ�LQ�1HZ�=HDODQG�DQG�QHHG�WR�WUDYHO�XUJHQWO\�WR�GR�
VR��25 
�E��$�SHUVRQ�ZKRVH�HQWU\�WR�1HZ�=HDODQG�LV�WLPH�FULWLFDO�IRU�WKH�SXUSRVH�RI�FRPPHQFLQJ�ZRUN�WKDW�LQYROYHV�GHOLYHULQJ�D�FULWLFDO�SXEOLF�RU�KHDOWK�DQG�
GLVDELOLW\�VHUYLFH��VXFK�DV�WKH�FOLQLFDO�DQG�GLUHFW�SURYLVLRQ�RI�KHDOWK�VHUYLFHV�UHTXLUHG�WR�SUHYHQW�VHULRXV�LOOQHVV��LQMXU\�RU�GHDWK��RU�WKH�PDLQWHQDQFH�RI�
HVVHQWLDO�LQIUDVWUXFWXUH�RU�OLIHOLQH�XWLOLWLHV�ZKRVH�IDLOXUH�ZRXOG�UHVXOW�LQ�VLJQLILFDQW�KDUP�RU�GLVUXSWLRQ�WR�D�ODUJH�QXPEHU�RI�1HZ�=HDODQGHUV��25 
�F��1HZ�=HDODQG�FLWL]HQV�RU�UHVLGHQWV��ZKR�DUH�XQDEOH�WR�OHJDOO\�UHPDLQ�LQ�WKHLU�FXUUHQW�ORFDWLRQ�DQG�KDYH�QR�RWKHU�RSWLRQ�EXW�WR�UHWXUQ�WR�1HZ�=HDODQG��
25 
�G��1HZ�=HDODQG�DQG�QRQ�1HZ�=HDODQG�FLWL]HQV��ZKHUH�QDWLRQDO�VHFXULW\��QDWLRQDO�LQWHUHVW�RU�ODZ�HQIRUFHPHQW�UHDVRQV�UHTXLUH�XUJHQW�WUDYHO�WR�1HZ�
=HDODQG��RU�UHWXUQ�WUDYHO�WR�1HZ�=HDODQG�LV�UHTXLUHG�RQ�WKH�FRPSOHWLRQ�RI�QDWLRQDO�VHFXULW\��QDWLRQDO�LQWHUHVW�RU�ODZ�HQIRUFHPHQW�GXWLHV�RYHUVHDV� 
�H��1HZ�=HDODQG�FLWL]HQV�RU�UHVLGHQWV� 
L��HQWHULQJ�1HZ�=HDODQG�WR�YLVLW�D�FORVH�UHODWLYH198�ZKR�LV�OLYLQJ�ZLWK�D�WHUPLQDO�LOOQHVV�RU�HQG�VWDJH�GLVHDVH��ZLWK�D�OLIH�H[SHFWDQF\�RI�VL[�PRQWKV�RU�OHVV���
ZKHUH�WLPHO\�WUDYHO�LV�XQOLNHO\�WR�EH�SRVVLEOH�LI�WKH�SHUVRQ�ERRNV�WKURXJK�WKH�0DQDJHG�,VRODWLRQ�$OORFDWLRQ�6\VWHP��25 
LL��ZKR�DUH�OLYLQJ�ZLWK�D�WHUPLQDO�LOOQHVV�RU�HQG�VWDJH�GLVHDVH��ZLWK�D�OLIH�H[SHFWDQF\�RI�VL[�PRQWKV�RU�OHVV��HQWHULQJ�1HZ =HDODQG�WR�YLVLW�D�FORVH�UHODWLYH�
RU�WR�UHVLGH�LQ�1HZ�=HDODQG��ZKHUH�WLPHO\�WUDYHO�LV�XQOLNHO\�WR�EH�SRVVLEOH�LI�WKH�SHUVRQ�ERRNV�WKURXJK�WKH�0DQDJHG�,VRODWLRQ�$OORFDWLRQ�6\VWHP��25 
LLL��ZKR�DUH�OLYLQJ�ZLWK�D�WHUPLQDO�LOOQHVV�RU�HQG�VWDJH�GLVHDVH��ZLWK�D�OLIH�H[SHFWDQF\�RI�OHVV�WKDQ�VL[�PRQWKV��ZKR�KDYH�WUDYHOOHG�RU�DUH�WUDYHOOLQJ�WR�YLVLW�
D�FORVH�UHODWLYH�ZKR�UHVLGHV�RYHUVHDV��ZKHUH�WLPHO\�UHWXUQ�WUDYHO�LV�XQOLNHO\�WR�EH�SRVVLEOH�LI�WKH�SHUVRQ�ERRNV�WKURXJK�WKH�0DQDJHG�,VRODWLRQ�$OORFDWLRQ�
6\VWHP��25 
LY��ZKR�KDYH�WUDYHOOHG�RU�DUH�WUDYHOOLQJ�WR�YLVLW�D�FORVH�UHODWLYH�ZKR�LV�OLYLQJ�ZLWK�D�WHUPLQDO�LOOQHVV�RU�HQG�VWDJH�GLVHDVH��ZLWK�D�OLIH�H[SHFWDQF\�RI�VL[�
PRQWKV�RU�OHVV��DQG�UHVLGHV�RYHUVHDV��ZKHUH�WLPHO\�UHWXUQ�WUDYHO�LV�XQOLNHO\�WR�EH�SRVVLEOH�LI�WKH�SHUVRQ�ERRNV�WKURXJK�WKH�0DQDJHG�,VRODWLRQ�$OORFDWLRQ�
6\VWHP� 
�I��&LWL]HQV�RU�UHVLGHQWV�RI�3DFLILF�FRXQWULHV�UHTXLULQJ�DFFHVV�WR�WLPH�FULWLFDO�PHGLFDO�WUHDWPHQW�ZKLFK�KDV�EHHQ�VFKHGXOHG�LQ�1HZ�=HDODQG�WKDW�LV�
XQDYDLODEOH�LQ�WKHLU�RZQ�FRXQWU\��DQG�DFFRPSDQ\LQJ�FOLQLFDO�SHUVRQQHO�RU�HVVHQWLDO�FDUHJLYHUV� 

��±����6HSWHPEHU����� 
1R�FKDQJHV� 

���6HSWHPEHU�±����2FWREHU����� 
1R�FKDQJHV� 

���1RYHPEHU�±����'HFHPEHU����� 
�F��1HZ�=HDODQG�FLWL]HQV�RU�UHVLGHQWV�ZKRVH�YLVD�WR�UHPDLQ�LQ�WKHLU�FXUUHQW�ORFDWLRQ� 
L��KDV�H[SLUHG�DQG�ZKR�KDYH�UHFHLYHG�QRWLFH�IURP�D�ORFDO�DXWKRULW\�RI�GHWDLQPHQW�RU�GHSRUWDWLRQ�LI�WKH\�GR�QRW�GHSDUW��25 
LL��KDV�EHHQ�XQH[SHFWHGO\�UHYRNHG�RU�VKRUWHQHG�GXH�WR�FLUFXPVWDQFHV�RXWVLGH�RI�WKHLU�FRQWURO� 
 
�H��1HZ�=HDODQG�FLWL]HQV�RU�UHVLGHQWV� 
L��HQWHULQJ�1HZ�=HDODQG�WR�YLVLW�D�FORVH�UHODWLYH��ZKR�LV�OLYLQJ�ZLWK�D�WHUPLQDO�LOOQHVV�RU�HQG�VWDJH�GLVHDVH��ZLWK�D�OLIH�H[SHFWDQF\�RI���PRQWKV�RU�OHVV��RU�
KDV�UHFHQWO\�VXIIHUHG�D�OLIH�WKUHDWHQLQJ�PHGLFDO�HYHQW��ZKHUH�WLPHO\�WUDYHO�LV�XQOLNHO\�WR�EH�SRVVLEOH�LI�WKH�SHUVRQ�ERRNV�WKURXJK�WKH�0DQDJHG�,VRODWLRQ�
$OORFDWLRQ�6\VWHP��25 

(PHUJHQF\�&DWHJRU\�� 

���$XJXVW�±���6HSWHPEHU����� 

 
198� $�FORVH�UHODWLYH�LV�D�VSRXVH�RU�SDUWQHU��SDUHQW��FKLOG��EURWKHU�RU�VLVWHU��JUDQGSDUHQW��JUDQGFKLOG��VSRXVH¶V�RU�SDUWQHU¶V�SDUHQW� 



 

 

7KLV�FDWHJRU\�KDG�QRW�\HW�EHHQ�FUHDWHG� 

��±����6HSWHPEHU����� 
���1HZ�=HDODQG�FLWL]HQV�RU�UHVLGHQWV�ZKR�KDYH�VXIIHUHG�WKH�EHUHDYHPHQW�RI�D�FORVH�UHODWLYH�ZLWKLQ�VHYHQ�GD\V�RI�WKH�GDWH�RI�DSSOLFDWLRQ�DQG�XUJHQWO\�QHHG�
WR� 
D��UHWXUQ�WR�1HZ�=HDODQG�ZKHUH�WKH�FORVH�UHODWLYH�GLHG�LQ�1HZ�=HDODQG��25 
E��WUDYHO�WR�DQRWKHU�FRXQWU\��DQG�UHWXUQ�WR�1HZ�=HDODQG��ZKHUH�WKH�FORVH�UHODWLYH�GLHG�LQ�WKDW�RWKHU�FRXQWU\��LQFOXGLQJ�IRU�WKH�SXUSRVHV�RI�DFFRPSDQ\LQJ�
WKH�ERG\�RI�WKH�GHFHDVHG�WR�1HZ�=HDODQG� 
��ZKHUH�WLPHO\�UHWXUQ�WUDYHO�LV�XQOLNHO\�WR�EH�SRVVLEOH�LI�WKH�SHUVRQ�ERRNV�WKURXJK�WKH�0DQDJHG�,VRODWLRQ�$OORFDWLRQ�6\VWHP� 

���6HSWHPEHU�±����2FWREHU����� 
1R�FKDQJHV� 

���1RYHPEHU�±����'HFHPEHU����� 
1R�FKDQJHV� 

(PHUJHQF\�&DWHJRU\�� 

���$XJXVW�±���6HSWHPEHU����� 
7KLV�FDWHJRU\�KDG�QRW�\HW�EHHQ�FUHDWHG� 

��±����6HSWHPEHU����� 
7KLV�FDWHJRU\�KDG�QRW�\HW�EHHQ�FUHDWHG� 

���6HSWHPEHU�±����2FWREHU����� 
7KLV�FDWHJRU\�KDG�QRW�\HW�EHHQ�FUHDWHG� 

���1RYHPEHU�±����'HFHPEHU����� 
�D��1HZ�=HDODQG�FLWL]HQV�ZKR�KDYH�EHHQ�RYHUVHDV�VLQFH�EHIRUH���1RYHPEHU�������DQG�ZKR�KDYH�EHHQ�XQVXFFHVVIXO�LQ�WKHLU�DWWHPSWV�WR�VHFXUH�D�0,$6�
YRXFKHU�WKURXJK�WKH�UHJXODU�OREE\�UHOHDVH�SURFHVV��DQG�ZKRVH�YLVD�WR�UHPDLQ�LQ�WKHLU�FXUUHQW�ORFDWLRQ�KDV�H[SLUHG�RU�ZLOO�H[SLUH�LQ�WKH�QH[W����GD\V� 
<RX�ZLOO�EH�DEOH�WR�EULQJ�\RXU�VSRXVH�SDUWQHU�DQG�GHSHQGHQW�FKLOG�UHQ�LI�WKH\�DUH�WUDYHOOLQJ�ZLWK�\RX�DQG�KROG�WKH�ULJKW�WR�HQWHU�1HZ�=HDODQG��3OHDVH�
SURYLGH�WKHLU�GHWDLOV�DV�SDUW�RI�\RXU�DSSOLFDWLRQ��9LVD�UHTXLUHPHQWV�DQG�YDFFLQDWLRQ�UHTXLUHPHQWV�PD\�DSSO\�WR�WKRVH�WUDYHOOLQJ�ZLWK�\RX�ZKR�DUH�QRW�1HZ�
=HDODQG�FLWL]HQV� 

 
 

7KH�WLPH�VHQVLWLYH�FULWHULD�UHTXLUHG� 
x EHLQJ�OHJDOO\�HQWLWOHG�WR�HQWHU�1HZ�=HDODQG�XQGHU�WKH�ERUGHU�UHVWULFWLRQV� 
x KDYLQJ�DQ�HQGRUVHPHQW�IURP�WKH�UHOHYDQW�*RYHUQPHQW�DJHQF\� 
x WKDW�WUDYHO�EH�³WLPH�VHQVLWLYH´� 
x EHLQJ�XQVXFFHVVIXO�LQ�REWDLQLQJ�DQ�DOORFDWLRQ�LQ�0,$6�IRU�WKH�GDWH�UHTXLUHG�IRU�WKH�ZRUN� 
x XQGHUWDNLQJ�ZRUN�WKDW�LV�HVVHQWLDO�IRU�WKH�RSHUDWLRQ�RU�FRQVWUXFWLRQ�RI�FULWLFDO�LQIUDVWUXFWXUH�RU�OLIHOLQH�XWLOLWLHV��RU�IRU�WKH�FRQWLQXHG�RSHUDWLRQ�RI�

VXSSO\� FKDLQV� RI� UHJLRQDO� RU� QDWLRQDO� VLJQLILFDQFH�� RU� IRU� D� FULWLFDO� KHDOWK� DQG� GLVDELOLW\� VHUYLFH� WKDW�ZDV� QRW� SUDFWLFDEO\� DFFHVVLEOH� LQ� D� ORFDO�
FRPPXQLW\�RU�UHJLRQ��RU�IRU�1HZ�=HDODQG¶V�QDWLRQDO�VHFXULW\��LQWHUQDWLRQDO�REOLJDWLRQV�RU�UHODWLRQV��RU�QDWLRQDO�LQWHUHVW�RU�ODZ�HQIRUFHPHQW�GXWLHV�
RYHUVHDV��RU�IRU�SUHYHQWLQJ�ODVWLQJ�GDPDJH�WR�1HZ�=HDODQG¶V�VXEVWDQWLDO�HFRQRPLF�LQWHUHVWV��RU�IRU�SUHYHQWLQJ�VLJQLILFDQW�GLVUXSWLRQ�WR�JRYHUQPHQW�
IXQGHG�UHVHDUFK�SURJUDPPHV�199 

x ZKHUH�WKHUH�ZRXOG�EH�VLJQLILFDQW�FRQVHTXHQFHV�XQOHVV�WKHUH�LV�JXDUDQWHHG�HQWU\�RU�UHWXUQ�WR�1HZ�=HDODQG�ZLWKLQ�WKH�QH[W�DOORFDWLRQ�ZLQGRZ��DQG 
x WKHUH�LV�QR�UHDVRQDEOH�DOWHUQDWLYH�DYDLODEOH�WR�HQDEOH�WKH�ZRUN�WR�WDNH�SODFH� 

7KH�JURXS�FULWHULD�UHTXLUHG�WKDW�D�JURXS� 
x KDYH�D�VSRQVRULQJ�*RYHUQPHQW�DJHQF\� 
x QHHG�PRUH�WKDQ����URRPV� 
x KDYH�D�WLPH�VHQVLWLYH�HQWU\�25�D�WLPH�VHQVLWLYH�QHHG�WR�OHDYH�1HZ�=HDODQG�DQG�WR�KDYH�FHUWDLQW\�RI�UHWXUQ�EHIRUH�GHSDUWLQJ� 
x QHHG�WR�HQWHU�DV�D�VLQJOH�XQLW�25�WKHUH�ZDV�QR�UHDVRQDEOH�DOWHUQDWLYH�SDWKZD\�IRU�WKHP��DQG 
x EH�D�JRYHUQPHQW�SULRULW\� 
 
7R�EH�FRQVLGHUHG�D�JRYHUQPHQW�SULRULW\�WKH�FULWHULD�ZDV� 
x 1DWLRQDO�LQWHUHVW��UHWXUQHHV�DUH�XVXDOO\�EDVHG�LQ�1HZ�=HDODQG�DQG�DUH�UHWXUQLQJ�IURP�UHSUHVHQWLQJ�1HZ�=HDODQG�DW�DQ�LQWHUQDWLRQDO�HYHQW�RU�DFWLYLW\�

RI�QDWLRQDO�LQWHUHVW��RU�WKH�SHUVRQV�YLVLWLQJ�1HZ�=HDODQG�DUH�HVVHQWLDO�WR�KROGLQJ�DQ�HYHQW�RU�DFWLYLW\�FRQVLGHUHG�WR�EH�LQ�WKH�QDWLRQDO�LQWHUHVW� 
x (FRQRPLF�LPSDFW��WKH�JURXS�LV�WUDYHOOLQJ�WR�VXSSRUW�GHOLYHU\�RI�D�PDMRU�LQYHVWPHQW��!�����PLOOLRQ��DQG�RU�D�SULRULW\�LQ�WKH�*RYHUQPHQW�0DMRU�

(YHQWV�SRUWIROLR��WKH�SXUSRVH�IRU�ZKLFK�WKH�JURXS�LV�WUDYHOOLQJ�LV�H[SHFWHG�WR�JHQHUDWH�VLJQLILFDQW�HFRQRPLF�RU�HPSOR\PHQW�DFWLYLW\� 
x 1DWLRQDO�VHFXULW\�RU�REOLJDWLRQV�XQGHU�LQWHUQDWLRQDO�ODZ�RU�LQWHUQDWLRQDO�UHODWLRQV��WKH�SXUSRVH�IRU�ZKLFK�WKH�JURXS�LV�WUDYHOOLQJ�LV�FRQVLGHUHG�HVVHQWLDO�

IRU�1HZ�=HDODQG¶V�QDWLRQDO�VHFXULW\�RU�1HZ�=HDODQG�KDV�REOLJDWLRQV�XQGHU�LQWHUQDWLRQDO�ODZ�RU�LQWHUQDWLRQDO�UHODWLRQV� 

 

 
199� 7KLV�LV�WKH�FULWHULD�WKDW�DSSOLHG�EHWZHHQ��� 2FWREHU�WR��� 'HFHPEHU��������,W�ZDV�VLPLODU�EXW�QRW�LGHQWLFDO�EHWZHHQ�� 6HSWHPEHU�DQG��� 2FWREHU�

����� 



 

 

$SSHQGL[�IRXU�±�*URXQGHG�.LZLV�DIILGDYLWV 
 3HULRG�OLYHG�

RYHUVHDV�DQG�
UHDVRQV�IRU�VXFK 

'DWH�DQG�UHDVRQV�
IRU�UHWXUQ 

6WHSV�WDNHQ�WR�UHWXUQ &RQVHTXHQFHV�RI�IDLOHG�HIIRUWV 

.* 0RYHG�WR�
$XVWUDOLD�WR�
³EURDGHQ�>WKHLU@�
KRUL]RQV´�LQ�6HSW�
����� 

%HJDQ�WKLQNLQJ�
DERXW�UHWXUQLQJ�
KRPH�RQFH�
UHPHGLDO�ZRUN�RQ�
KRXVH�LQ�1=�ZDV�
FRPSOHWHG�� 
&RPPHQFHG�
DWWHPSWV�WR�UHWXUQ�
LQ�0DU����� 

2EWDLQHG�0,$6�0,4�YRXFKHU�LQ�-XO\������ 
0,4�FDQFHOOHG�YRXFKHU�LQ�$SU�������ZLWK�4)7�� 
&RPSODLQW�WR�0,4�6HSW������ 
3DUWLFLSDWHG�LQ�ORWWHU\���WLPHV�ZLWK�IROORZLQJ�
TXHXH�SODFLQJV���������������������������������
�������DQG������� 
2EWDLQHG�0,4�YRXFKHU�RQ���������IRU��������� 

+DQGHG�LQ�QRWLFH�WR�ODQGORUG�LQ�1RY������VR�OLYLQJ�LQ�PRWHOV�DQG�$LU%Q%V�
³KDV�EHHQ�LPPHQVHO\�VWUHVVIXO�DQG�IHHOV�VR�XQQHFHVVDU\´� 
7KH�ORWWHU\�V\VWHP�³UHVXOWHG�LQ�VWUHVV��XSVHW��DQ[LHW\�DQG�DQJHU´� 
:LWKRXW�ZRUN�VLQFH�6HSWHPEHU� 
³6XIIHULQJ�DGGLWLRQDO�H[SHQVHV´�IRU�KRXVH�LQ�1=� 
$WWHQGHG�IDWKHU¶V�IXQHUDO�WKURXJK�]RRP� 
³OLIH�KDV�EHHQ�SXW�RQ�KROG�LQGHILQLWHO\��HYHU\�GD\�>WKH\@�ZHQW�WKURXJK�JULHI��
DQJHU��GHVSDLU��KRSHOHVVQHVV��DQ[LHW\��IHDU�´ 

52 0RYHG�RYHUVHDV�
WR�ZRUN�LQ�VXSHU�
\DFKW�LQGXVWU\�LQ�
�����DQG�ZDV�LQ�
86� 

-XQH����� &KHFNHG�GDLO\�IRU�DYDLODEOH�0,4�VORWV� 
6OHSW�ZLWK�KHDGSKRQHV�RQ� 
:URWH�OHWWHU�WR�2PEXGVPDQ��0LQLVWHU�+LSNLQV��
3ULPH�0LQLVWHU��$QGUHZ�0LOQH��DQG�PHGLD�LQ�
$XJ����� 
(QWHUHG���OREE\�URXQGV�ZLWK�IROORZLQJ�TXHXH�
SODFLQJV�������������������������DQG������� 
2EWDLQHG�0,4�VSRW�RQ����������IRU���������� 

0,4�V\VWHP�KDV�³PDGH�LW�LPSRVVLEOH�WR�FRQWLQXH�>KHU@�FDUHHU´�LQ�VXSHU\DFKWV� 
³'HVSHUDWH�WR�REWDLQ�D�VSRW´�WR�FRPH�KRPH�DQG�³SXW�KHU�OLIH�RQ�KROG´�ZKLOH�
WU\LQJ�WR�REWDLQ�RQH� 
:DV�³WKH�PRVW�KHDUW�EUHDNLQJ�VLWXDWLRQ�>VKH@�KDG�HYHU�GHDOW�ZLWK�´ 
³7KLV�0,4�V\VWHP�>KDG@�UHVXOWHG�LQ�>KHU@�PHQWDO�KHDOWK�GHWHULRUDWLQJ�VR�PXFK�
WKDW�>VKH@�KDG�WR�OHDYH�>KHU@�MRE�GHVSLWH�QRW�EHLQJ�DEOH�WR�FRPH�EDFN�WR�>KHU@�
KRPH�FRXQWU\�´ 
,W�³SOXQJHG�>KHU@�LQWR�D�GHSUHVVLRQ�>VKH�KDG@�QHYHU�IHOW�EHIRUH�´ 

$6 1=�FLWL]HQ�OLYLQJ�
LQ�WKH�8.�VLQFH�
������KDYLQJ�
PRYHG�RYHU�WKHUH�
IRU�ZRUN� 

%HJDQ�ORRNLQJ�WR�
UHWXUQ�WR�1=�WR�
VSHQG�&KULVWPDV�
ZLWK�IDPLO\�DQG�
VXSSRUW�PRWKHU�
ZLWK�GHPHQWLD���
(QJDJHG�ZLWK�0,4�
RQ���������� 

6HFXUHG�DQ�0,4�ERRNLQJ�IRU���������RQ�
��������� 
2Q��������DLUOLQH�FDQFHOOHG�KHU�IOLJKW� 
8VHG�ILUVW�LQ��ILUVW�VHUYHG�IURP�-DQ�-XO\������
ZLWK�DSSUR[LPDWHO\�����DWWHPSWV� 
0DGH�WKUHH�ORWWHU\�V\VWHP�DWWHPSWV�RQ���������
�FRPLQJ��������LQ�WKH�TXHXH���������������������
DQG�WKH��WK�OREE\���������� 
+DG�QRW�WULHG�HPHUJHQF\�DOORFDWLRQ�DV�VKH�
EHOLHYHG�VKH�ZDV�QRW�HOLJLEOH� 

)RXQG�WKH�0,4�ORWWHULHV�³WRR�H[KDXVWLQJ�DQG�>KHU@�H[KDXVWLRQ�OHYHOV�RYHU�WKLV�
SURFHVV�KDYH�SHDNHG�´ 
,QDELOLW\�WR�VXSSRUW�PRWKHU�DQG�IDWKHU�KDV�³FDXVHG�>KHU@�XQEHOLHYDEOH�VWUHVV�
DQG�JULHI�´� 
*DYH�³XS�KRSH�RI�UHWXUQLQJ�WKLV�&KULVWPDV�DQG�PD\EH�VHHLQJ�>KHU@�PRWKHU�
DJDLQ�´ 
³0HQWDO�KHDOWK�KDV�VXIIHUHG�WHUULEO\´�DQG�³KDV�VHHQ�D�*3�LQ�FRQQHFWLRQ�ZLWK�
VWUHVV´�±�ZDV�UHFRPPHQGHG�WR�VHHN�FRXQVHOOLQJ� 

&1 7UDYHOOHG�ZLWK�
ZLIH�WR�WKH�86�
IRU�PHGLFDO�DQG�
EXVLQHVV�
SXUSRVHV�LQ�-XQH�
����� 

-XO\����� %HJDQ�ORRNLQJ�IRU�URRPV�HYHU\�WZR�WR�WKUHH�
GD\V�VLQFH�-XO\������ 
3DUWLFLSDWHG�LQ���OREE\�URXQGV�ZLWK�IROORZLQJ�
TXHXH�SODFLQJV��������������������������������
��������������������DQG���� 
6HFXUHG�YRXFKHU�RQ����������IRU���������� 

8QFHUWDLQW\�DERXW�UHWXUQ�KRPH�³LV�D�PDGGHQLQJ�DQG�KLJKO\�IUXVWUDWLQJ�
VLWXDWLRQ�WR�EH�LQ�´ 
:LIH�³ZLOO�QRW�EH�DEOH�WR�IXOILO�>KHU@�FRQGLWLRQ�>RI�UHVLGHQF\�WR�VSHQG�����
GD\V�SHU�\HDU�LQ�1=@�XQOHVV�VKH�JHWV�EDFN�E\���������´ 
1RZ�ILQGV�KLPVHOI�³DEDQGRQHG�E\�>KLV@�FRXQWU\´�DQG�³VWULSSHG�RI�>KLV@�
FLWL]HQVKLS�ULJKWV�´ 

&% :RUNV�LQ�-DSDQ�
DV�DQ�$VVLVWDQW�
3URIHVVRU�LQ�
(QJOLVK�LQ�D�
-DSDQHVH�
XQLYHUVLW\��
0RYHG�WR�-DSDQ�
LQ������ 

:DV�DOZD\V�
LQWHQWLRQ�WR�UHWXUQ�
WR�1=�WR�UHWLUH���
$OVR�QHHGHG�WR�
UHWXUQ�WR�FDUH�IRU�
VLFN�HOGHUO\�PRWKHU�
DQG�GDXJKWHU� 
(QJDJHG�ZLWK�0,4�
LQ�-XO\������ 

5HJLVWHUHG�ZLWK�0,4�-XO\������ 
&KHFNHG�0,$6�HYHU\�GD\�IRU�KRXUV� 
(QWHUHG����OREELHV�ZLWK�IROORZLQJ�SODFHV�LQ�
TXHXH������������������������������������������
������������������������������������� 
:URWH�QXPHURXV�HPDLOV�WR�30�DQG�RWKHU�03V� 
6HFXUHG�YRXFKHU�LQ�OREE\����RQ����������ZLWK�
DUULYDO�GDWH���������� 

³7U\LQJ�WR�PDNH�D�ERRNLQJ�EHFDPH�DQ�DOO�FRQVXPLQJ�IRFXV�UHTXLULQJ�KRXUV�
HYHU\�GD\��DQG�D�VRXUFH�RI�VWUHVV�DQG�DQ[LHW\�´ 
³([SHULHQFLQJ�>ORQJ�SRVLWLRQV�LQ�WKH�ORWWHU\�TXHXH@�«�ZLWK�QR�DVVXUDQFH�RI�
HYHU\�EHLQJ�DEOH�WR�UHWXUQ�KRPH��LV�EHFRPLQJ�LQFUHDVLQJO\�DQ[LRXV�DQG�
GHVSDLULQJ�´ 
,I�XQDEOH�WR�UHWXUQ�WR�1=�EHIRUH�UHWLUHPHQW��³ZLOO�EH�XQHPSOR\HG�DQG�«�
XQDEOH�WR�FRQWLQXH�WR�UHQW�>KHU@�KRXVH´� 
0LVVHG�RXW�RQ�VKDULQJ�JUDQGGDXJKWHU¶V�PLOHVWRQHV�³KDV�EHHQ�D�VRXUFH�RI�JUHDW�
IUXVWUDWLRQ�DQG�VRUURZ�WR�>KHU@�´ 
&KURQLF�LOOQHVV�PHDQV�VKH�³H[SHULHQFH>V@������SDLQ�DQG�GLVFRPIRUW�«�>VKH@�
FDQQRW�DFFHVV�VXLWDEOH�PHGLFDO�WUHDWPHQW�WKDW�HQDEOHV�>KHU@�WR�PDQDJH�>KHU@�
FRQGLWLRQ´� 
6LWXDWLRQ�³LV�EHFRPLQJ�LQFUHDVLQJO\�XQEHDUDEOH�´ 

/' 1=�DQG�
$XVWUDOLDQ�
FLWL]HQ�ZKR�KDV�
EHHQ�ZRUNLQJ�LQ�
3HUWK�IRU�WKH�ODVW�
���\HDUV� 

'HFLGHG�WR�UHWXUQ�
WR�EH�ZLWK�SDUWQHU� 

3DUWLFLSDWHG�LQ�ERWK�0,$6�V\VWHPV� 
:URWH�OHWWHUV�WR�0,4�FRPSODLQW�V\VWHP�DV�ZHOO�
DV�0LQLVWHUV�DQG�03V� 
(QWHUHG���OREE\�URXQGV�ZLWK�IROORZLQJ�TXHXH�
SODFLQJV����������������������������������
�������������� 
6HFXUHG�YRXFKHU�RQ���������ZLWK�DUULYDO�RQ�
��������� 

+DV�EHHQ�³OLYLQJ�RII�>KHU@�VDYLQJV��ZKLFK�>VKH@�KRSHG�WR�XVH�WR�VHW�>KHUVHOI@�
XS�LQ�1HZ�=HDODQG´�DV�VKH�OHIW�SDLG�HPSOR\PHQW�DQG�ZDV�XQDEOH�WR�VHFXUH�
WHPSRUDU\�HPSOR\PHQW� 
6D\V�WKH�³V\VWHP�LV�VRXO�GHVWUR\LQJ��>6KH�LV@�SHUPDQHQWO\�DQ[LRXV�´ 
³'HYHORSHG�SDUDQRLD��DQG�FKHVW�SDLQ´�DQG�KDV�KHDUW�SDOSLWDWLRQV� 
:DV�³GLVWUDXJKW�DQG�ZLVK>HG@�WR�UHWXUQ�WR�>KHU@�KRPHODQG�DV�VRRQ�DV�SRVVLEOH���
>+HU@�PHQWDO�KHDOWK�LV�QRZ�VXIIHULQJ´� 

.3 0RYHG�IURP�1=�
WR�WKH�86�IRU�
ZRUN�LQ������DQG�
EHFDPH�D�
SHUPDQHQW�
UHVLGHQW� 

,QWHQGHG�WR�UHWXUQ�
WR�1=�XSRQ�
UHWLUHPHQW�DQG�WR�
UH�MRLQ�IDPLO\�LQ�
1=���([SHULHQFLQJ�
VHULRXV�KHDOWK�
LVVXHV�DQG�\RXQJHU�
EURWKHU�LV�ILJKWLQJ�
FDQFHU���+DV�DQ�
DXWRLPPXQH�
GLVRUGHU� 
(QJDJHG�ZLWK�0,4�
DIWHU�SODQQLQJ�
PRYH�LQ�-XO\������ 

%RRNHG�IOLJKWV�WR�1=�DQG�0,4�VSDFH�IRU�HDUO\�
-XO\������ 
:DV�IRUFHG�WR�FDQFHO�0,4�VSDFH�LQ�-XQH������
IRU�SHUVRQDO�UHDVRQV� 
%RRNHG�D�IOLJKW�WR�1=�IRU�PLG�1RY�� 
&RXOG�QRW�VHFXUH�0,4�VSDFH�IRU�2FW��1RY�RU�
'HF������±VDW�DW�FRPSXWHU�IRU���±���KRXUV�
GDLO\� 
%HJDQ�VHDUFKLQJ�DJDLQ�LQ�$XJ������DIWHU�
VXUJHU\� 
(QWHUHG���OREE\�URXQGV�ZLWK�IROORZLQJ�TXHXH�
SODFLQJV���������DQG�������� 
1R�YRXFKHU�DV�DW�'HF������ 

³0,4�V\VWHP�KDV�QHJDWLYHO\�LPSDFWHG�>KHU@�ILQDQFLDOO\´�DV�KDV�EHHQ�³OLYLQJ�
RII�>KHU@�VDYLQJV�DQG��IURP�$XJ�������86�6RFLDO�6HFXULW\�SD\PHQWV�´ 
³7KH�0,4�V\VWHP�KDV�DOVR�DGYHUVHO\�LPSDFWHG�>KHU@�SK\VLFDO�KHDOWK�«�LW�KDV�
EHHQ�GLIILFXOW�WR�EH�DFWLYH�RQ�WKH�0,4�ERRNLQJ�ZHEVLWH�IRU�PRUH�WKDQ�DQ�KRXU�
DW�D�WLPH��DQG�QRW�HDV\�WR�UHVW��UHOD[�DQG�VOHHS´�DIWHU�VXUJHU\� 
0RVW�³GHYDVWDWLQJ�LPSDFW�«�KDV�EHHQ�WKH�IDFW�WKDW�>VKH@�FRQWLQXH>V@�WR�EH�
VHSDUDWHG�IURP�>KHU@�IDPLO\�GXULQJ�WKLV�YHU\�GLIILFXOW�SHULRG�´ 
,V�³GHHSO\�VDGGHQHG�WR�VD\�WKDW�>VKH@�IHHOV�GLVSODFHG��IRUJRWWHQ��DEDQGRQHG�
DQG�GHYDOXHG�E\�WKH�1HZ�=HDODQG�JRYHUQPHQW�´ 

7* 0RYHG�WR�WKH�86�
RQ�D�VWXGHQW�YLVD�
WR�VWXG\�LQ�$XJ�
����� 

'HFLGHG�WR�ILQLVK�
KLV�VWXGLHV�LQ�1=�
ZLWK�KLV�FODVVHV�
EHLQJ�KHOG�
UHPRWHO\�GXH�WR�WKH�
RQJRLQJ�SDQGHPLF��� 

%RRNHG�D�IOLJKW�WR�1=�IRU�'HF������LQ�-XQH�
�����ZKLFK�ZDV�FDQFHOOHG� 
5HJLVWHUHG�ZLWK�0,4�LQ�0D\������ 
2Q����-XQH������VXEPLWWHG�DQ�RQOLQH�HQTXLU\�
ZLWK�0%,(�UHTXHVWLQJ�DVVLVWDQFH� 

³&XUUHQWO\�OLYHV�LQ�IHDU�WKDW�>KH@�ZLOO�EH�GHSRUWHG��ZLWK�WKH�LPPHGLDWH�
FRQVHTXHQFH�RI�EHLQJ�GHWDLQHG�DQG�WKH�ORQJHU�WHUP�FRQVHTXHQFH�RI�QRW�EHLQJ�
DEOH�WR�UHWXUQ�WR�WKH�8QLWHG�6WDWHV��ZKLFK�ZRXOG�GHVWUR\�>KLV@�UHODWLRQVKLS´�DV�
YLVD�JUDFH�SHULRG�HQGHG�RQ����������� 
³7KLV�KDV�EHHQ�DQ�H[WUHPHO\�HPRWLRQDO�WLPH���,W�EULQJV�>KLP@�WR�WHDUV���>+H@�
KDV�QHYHU�IHOW�VR�ORQHO\�DQG�ORVW���+RSHOHVVQHVV�KDV�EHHQ�WKH�NLOOHU�IRU�>KLP@�±�



 

 

 3HULRG�OLYHG�
RYHUVHDV�DQG�
UHDVRQV�IRU�VXFK 

'DWH�DQG�UHDVRQV�
IRU�UHWXUQ 

6WHSV�WDNHQ�WR�UHWXUQ &RQVHTXHQFHV�RI�IDLOHG�HIIRUWV 

%HJDQ�VHHNLQJ�
0,4�LQ�0D\������ 

2Q����-XQH������DSSOLHG�IRU�HPHUJHQF\�
DOORFDWLRQ�XQGHU�FDW��F��RXWVLGH�ZLQGRZ�� 
%RRNHG�IOLJKWV�KRPH�RQ��������� 
$SSOLHG�IRU�HPHUJHQF\�DOORFDWLRQ�RQ���������
�RXWVLGH�ZLQGRZ�� 
2Q���6HSW�DSSOLHG�IRU�HPHUJHQF\�DOORFDWLRQ�
�GHOD\HG�UHVSRQVH�DQG�PLVVHG�IOLJKW�� 
3DUWLFLSDWHG�LQ���OREE\�URXQGV�ZLWK�IROORZLQJ�
TXHXH�SODFLQJV���������������������������������
��������������DQG����� 
6HFXUHG�YRXFKHU�RQ���������IRU��������� 

DQG�WKH�IHHOLQJ�RI�KRSHOHVVQHVV�KDV�RQO\�EHHQ�H[DFHUEDWHG�E\�WKH�ORWWHU\�
V\VWHP�ZKLFK�SXVKHV�\RX�GRZQ�WKH�KROH�IXUWKHU�HDFK�WLPH�´ 
)HHOV�³WRVVHG�DVLGH�E\�>KLV@�RZQ�FRXQWU\�«�LW�LV�KHDUW�EUHDNLQJ�´ 

+: 7UDYHOOHG�WR�WKH�
8.�WR�VXSSRUW�
\RXQJHU�EURWKHU�
IROORZLQJ�GHDWK�
RI�WKHLU�IDWKHU�RQ�
�������� 

3ODQQHG�WR�UHWXUQ�
DIWHU�DERXW���
PRQWKV�� 
6RXJKW�0,4�LQ�
1RY������ZKHQ�WKH�
8.�ORFNGRZQ�
EHJDQ� 

5HJLVWHUHG�IRU�0,4�LQ�1RY������ 
&KHFNHG�WKH�0,4�SDJH�GDLO\� 
%RRNHG�D�IOLJKW�WR�6\GQH\�LQ�-XQH������IRU�1RY�
�����WR�XVH�4)7�EXEEOH��EXW�EXEEOH�FORVHG�� 
:URWH�D�OHWWHU�WR�30�DQG�UHFHLYHG�D�UHSO\�IURP�
0LQLVWHU�+LSNLQV¶�RIILFH� 
(QWHUHG���OREE\�URXQGV�EHLQJ�SODFHG���������
�������������������������������DQG�������� 
$V�DW�'HF������VKH�KDG�QR�FXUUHQW�YRXFKHU�RU�
RIIOLQH�DOORFDWLRQ� 

)RXQG�EHLQJ�DZD\�IURP�IDPLO\�DW�&KULVWPDV�GLIILFXOW� 
³0HQWDO�KHDOWK�VWDUWHG�GHWHULRUDWLQJ�TXLWH�EDGO\��>VKH@�VWDUWHG�KDYLQJ�SDQLF�
DWWDFNV�DQG�VHYHUH�DQ[LHW\���)RU�WKH�ILUVW�WLPH�LQ�>KHU@�OLIH��>VKH@�KDG�EHFRPH�
GHSUHVVHG�´ 
³$Q[LHW\�KDV�EHFRPH�VLJQLILFDQWO\�ZRUVH���>6KH�ZDV@�KDYLQJ�GLIILFXOW\�
VOHHSLQJ��DQG�>ZDV@�WHDUIXO�DOO�WKH�WLPH���>6KH@�FDQQRW�GHVFULEH�KRZ�PXFK�>VKH�
PLVVHV�KHU@�GDXJKWHUV���7KH�XQFHUWDLQW\�RI�QRW�NQRZLQJ�ZKHQ�>VKH@�ZLOO�UHWXUQ�
KRPH�LV�XQEHDUDEOH�´ 
+DV�PLVVHG�PLOHVWRQHV�IRU�GDXJKWHUV�DQG�³ERWK�>KHU@�GDXJKWHUV�DUH�
VWUXJJOLQJ�´ 
³0RWKHU�LV�XQGHU�KXJH�ILQDQFLDO�VWUDLQ�WU\LQJ�WR�FRYHU�PRUWJDJH�SD\PHQWV���
>6KH@�QRZ�VWDQGV�WR�ORVH�>KHU@�KRXVH�LQ�1HZ�=HDODQG�´ 

6' /LYLQJ�DQG�
ZRUNLQJ�LQ�WKH�
86�VLQFH�-DQ�
�����DV�D�6HQLRU�
6FLHQWLVW�DW�D�
ELRWHFKQRORJ\�
FRPSDQ\� 

5HJXODUO\�UHWXUQHG�
WR�1=�WR�VXSSRUW�
PRWKHU�ZLWK�VHYHUH�
GHSUHVVLRQ�DQG�
DQ[LHW\�� 
$IWHU�EHLQJ�
YDFFLQDWHG�DQG�
ZLWK�PRWKHU�VRRQ�
WR�EH�GRXEOH�
YDFFLQDWHG��ILUVW�
LQWHUDFWHG�ZLWK�
0,4�RQ��������� 

&UHDWHG�0,4�DFFRXQW�RQ��������� 
(QJDJHG�ZLWK�ILUVW�LQ��ILUVW�VHUYHG�V\VWHP�
QXPHURXV�WLPHV���6XFFHVVIXO�D�IHZ�WLPHV�EXW�KDG�
WR�FDQFHO�DV�QR�IOLJKWV�DYDLODEOH�IRU�WKRVH�SODFHV� 
(QWHUHG�OREE\�IRXU�WLPHV�ZLWK�IROORZLQJ�TXHXH�
SODFHV������������������������DQG������� 
6HFXUHG�YRXFKHU�LQ�OREE\���RQ���������ZLWK�
DUULYDO�RQ���������� 

)LUVW�LQ��ILUVW�VHUYHG�PRGHO�ZDV�³KDYLQJ�WRR�QHJDWLYH�DQ�LPSDFW�RQ�>KLV@�
PHQWDO�KHDOWK�DQG�ZHOOEHLQJ�´ 
0,4�V\VWHP�KDV�DOVR�KDG�D�QHJDWLYH�LPSDFW�RQ�ZHOOEHLQJ�RI�KLV�PRWKHU��ZKR�
³KDV�D�KLVWRU\�RI�GHSUHVVLRQ�DQG�DQ[LHW\���6KH�GHHSO\�ZDQWV�>KLP@�WR�UHWXUQ�
KRPH�´ 
:RUULHV�WKDW�KLV�DEVHQFH�RQ�KHU�ELUWKGD\�³DORQJ�ZLWK�WKH�XQNQRZQ�DERXW�
ZKHQ�>KH@�ZLOO�HYHU�EH�DEOH�WR�UHWXUQ�KRPH��ZLOO�WULJJHU�KHU�WR�KDYH�DQ�DQ[LHW\�
DWWDFN�RU�UHNLQGOH�HSLVRGHV�RI�H[WUHPH�SDUDQRLD�´ 
+DV�³DOVR�H[SHULHQFHG�D�VLJQLILFDQW�DPRXQW�RI�VWUHVV�DQG�DQ[LHW\�WKURXJK�WKH�
DGYRFDF\�ZRUN�WKDW�>KH�KDV@�EHHQ�GRLQJ�IRU�*URXQGHG�.LZLV�´ 

&% +DV�EHHQ�
ZRUNLQJ�DV�D�
QXUVH�LQ�
$XVWUDOLD�IRU�
VRPH�WLPH� 

5HJXODUO\�UHWXUQHG�
WR�1=�DW�WKH�HQG�RI�
HDFK�FRQWUDFW� 
2Q��������HQJDJHG�
ZLWK�0,4�DV�KHU�
VRQ�SDVVHG�DZD\�
DQG�QHHGHG�WR�
UHWXUQ�WR�EXU\�KLP� 

&UHDWHG�DQ�0,4�DFFRXQW�RQ�������� 
:RXOG�VSHQG�XS�WR����KRXUV�D�GD\�RQ�V\VWHP� 
7ULHG�WR�VHFXUH�HPHUJHQF\�DOORFDWLRQ�DW�WKH�VDPH�
WLPH�EXW�DSSOLFDWLRQ�ZDV�GHQLHG� 
2Q����0DU�D�FRPSODLQW�ZDV�PDGH�RQ�KHU�EHKDOI�
WR�0,4� 
2Q����0DU�VKH�VHFXUHG�DQ�0,4�GDWH�IRU����-XQH� 

³9LHZHG�>KHU@�VRQ¶V�IXQHUDO�IURP�>KHU@�GLQLQJ�DUHD�YLD�D�WHOHQHW�OLQN���>6KH@�
GLG�QRW�JHW�WR�VHH�KLP´�LQ�SHUVRQ�EHIRUH�KH�ZDV�EXULHG� 
³1RW�EHLQJ�DEOH�WR�UHWXUQ�WR�1HZ�=HDODQG�WR�IDUHZHOO�>KHU@�VRQ�KDV�LPSDFWHG�
>KHU@�ZRUN�DQG�>KHU@�PHQWDO�KHDOWK�«�>VKH�KDV@�EHHQ�GHSUHVVHG�DQG�DW�WLPHV�
VDZ�QR�SXUSRVH�LQ�OLYLQJ´� 
+DV�³H[SHULHQFHG�VWUHVV�UHODWHG�SK\VLFDO�GLVRUGHUV��FDUGLDF�DEQRUPDOLWLHV�DQG�
RWKHU�DLOPHQWV�´� 
+DV�IHOW�KHU�³KXPDQ�ULJKWV�KDYH�EHHQ�GHQLHG�WR�UH�HQWHU�1=�WR�WHQG�WR�ZKDW�LV�
D�EDVLF�QHHG�´ 

65 ,V�D�SV\FKLDWULVW���
)OHZ�WR�$XVWUDOLD�
WR�DVVLVW�GDXJKWHU�
ZLWK�ELUWK�RI�
VHFRQG�FKLOG�RQ�
���������
SODQQLQJ�WR�VWD\�
XQWLO�������� 

(QJDJHG�ZLWK�0,4�
RQ��������� 

5HJLVWHUHG�RQ�WKH�0,4�ZHEVLWH�RQ��������� 
&KHFNHG�WKH�0,4�ZHEVLWH�VHYHUDO�WLPHV�D�GD\� 
$SSOLHG�IRU�H[HPSWLRQ�RQ��������IRU�VHOI�
LVRODWLRQ��GHFOLQHG�DV�QRW�FXUUHQWO\�LQ�0,4�� 
$SSOLHG�IRU�HPHUJHQF\�DOORFDWLRQ�RQ��������
XQGHU�FDWHJRU\��%��UHMHFWHG�� 
&RPSODLQHG�WR�0,4�RQ��������� 
3DUWLFLSDWHG�LQ���OREE\�URXQGV�ZLWK�IROORZLQJ�
TXHXH�SODFLQJV�����������������������DQG�
������� 
5HFHLYHG�KHDOWK�ZRUNHU�DOORFDWLRQ�RQ���������
IRU���������� 

³&DQ�RQO\�UXQ�D�YHU\�UXGLPHQWDU\�SUDFWLFH�UHPRWHO\�IURP�$XVWUDOLD´� 
)RXQG�WKH�ORWWHU\�V\VWHP�³JUXHOOLQJ��GLVWUHVVLQJ�DQG�DQ[LHW\�SURYRNLQJ�´ 
+DG�³EHHQ�LQ�0HOERXUQH�IRU�RYHU�WKUHH�PRQWKV��ZLWK�QR�SURVSHFW�RI�UHWXUQLQJ�
KRPH�WKLV�\HDU��RU�LQ�WKH�IRUHVHHDEOH�IXWXUH���>6KH@�IHHOV�GHHSO\�GLVWUHVVHG�´ 
&RXOG�QRW�SURYLGH�VXSSRUW�WR�EURWKHU�LQ�1=�ZLWK�FKURQLF�GLVHDVH�DQG�WR�D�
FORVH�HOGHUO\�IULHQG�LQ�UHVW�KRPH� 
³)LQDQFLDOO\��WKH�VLWXDWLRQ�KDV�EHHQ�YHU\�FKDOOHQJLQJ�WRR´�DQG�ZDV�³UHQWLQJ�D�
URRP�LQ�DQ�$LU%Q%�´ 

$/ %XLOW�D�KRXVH�LQ�
9DQXDWX�DIWHU�
UHWLUHPHQW�DQG�
WUDYHOV�WKHUH�RYHU�
WKH�ZLQWHU�
PRQWKV� 

0DGH�WZR�WULSV�WR�
9DQXDWX�GXULQJ�WKH�
SDQGHPLF�� 
%RRNHG�0,4�IRU�
ILUVW�WULS�LQ�6HSW�
����� 

%HJDQ�XVLQJ�0,$6�IURP�6HSW��VHFXUHG�D�VSRW�LQ�
'HF������IRU��������� 
2Q�VHFRQG�WULS�IURP�1=�KH�ORRNHG�IRU�0,4�
VSDFHV�IURP���2FW�DQG�SDUWLFLSDWHG�LQ���ORWWHULHV� 
0DGH�D�FRPSODLQW�WR�2PEXGVPDQ�LQ�-DQ������ 
3DUWLFLSDWHG�LQ�ILYH�OREE\�URXQGV�ZLWK�IROORZLQJ�
TXHXH�SODFLQJV�������������������������������
DQG�������� 
:DV�DEOH�WR�WUDYHO�WKURXJK�4)7�VFKHPH�ZLWK�
9DQXDWX�RQ���1RY� 

³+DG�HQRUPRXV�GLIILFXOW\�ERRNLQJ�D�VSRW�LQ�0,4�´ 
)URP�9DQXDWX�RQO\�KDG�DSSUR[�WZR�IOLJKWV�SHU�PRQWK�WR�FKRRVH�IURP�DQG�
0,$6�KDG�GDWHV�PLVVLQJ� 
³:H�KDYH�D�VKDUHG�IUXVWUDWLRQ�RI�WKH�0,4�UHJLPH�DQG�WKH�XQUHVSRQVLYHQHVV�RI�
WKRVH�ZKR�DGPLQLVWHU�LW�´ 

61 7UDYHOOHG�WR�
6\GQH\�WR�
VXSSRUW�GDXJKWHU�
ZKR�KDG�WR�EH�
DGPLWWHG�WR�
KRVSLWDO�RQ�
�������� 

3ODQQHG�WR�UHWXUQ�WR�
1=�DIWHU�WZR�
ZHHNV���/HDUQHG�RQ�
���-XQH�WKDW�
ZKƗQJDL�VRQ�KDG�
EHHQ�GLDJQRVHG�
ZLWK�VWRPDFK�
FDQFHU�DQG�QHHGHG�
WR�UHWXUQ�� 

)OLJKW�KRPH�RQ��������ZDV�FDQFHOOHG� 
6XEPLWWHG�DQ�HPHUJHQF\�JURXQG�DSSOLFDWLRQ�RQ�
�������� 
3DUWLFLSDWHG�LQ�0,$6�ILUVW�LQ��ILUVW�VHUYHG�DQG�
PLVVHG�RXW�RQ�³UHG�IOLJKWV´� 
0DGH�HPHUJHQF\�DOORFDWLRQ�UHTXHVWV�RQ����DQG�
���$XJ����DQG���6HSW�������GHFOLQHG�� 
(QWHUHG�0,4�ORWWHU\�RQ���������DQG�ERRNHG�
0,4�IRU���������� 

³7KH�HPRWLRQDO�DQG�PHQWDO�DQJXLVK�LQ�QRW�EHLQJ�DEOH�WR�EH�WKHUH�WR�VXSSRUW�
>KLV�ZKƗQJDL�VRQ@�DQG�WKH�ZKDQDX�ZLWK�>WKH@�VWRPDFK�UHPRYDO�VXUJHU\�KDV�
EHHQ�VLJQLILFDQW�´ 
³6SRXVH�ORVW�KHU�HPSOR\PHQW��WKLV�KDV�DIIHFWHG�>WKHP@�ILQDQFLDOO\�DQG�KDV�
FUHDWHG�QR�VPDOO�DPRXQW�RI�XSVHW�DQG�HPRWLRQDO�PHQWDO�DQJXLVK�´ 
5HODWLRQVKLSV�ZLWK�FRPPXQLW\�DQG�ORFDO�LZL�³KDYH�VXIIHUHG�DV�>KH@�KDV�QRW�
EHHQ�YLVLEOH�DQG�SUHVHQW´� 
³,Q����\HDUV�RI�SROLFLQJ��WKLV�H[SHULHQFH�KDV�EHHQ�WKH�PRVW�FKDOOHQJLQJ��WKH�
PRVW�HPRWLRQDOO\�WD[LQJ�DQG�KDV�FUHDWHG�WKH�PRVW�VWUHVV�´ 



 

 

 3HULRG�OLYHG�
RYHUVHDV�DQG�
UHDVRQV�IRU�VXFK 

'DWH�DQG�UHDVRQV�
IRU�UHWXUQ 

6WHSV�WDNHQ�WR�UHWXUQ &RQVHTXHQFHV�RI�IDLOHG�HIIRUWV 

-6 'HFLGHG�WR�WUDYHO�
WR�3HUWK�WR�YLVLW�
FKLOGUHQ�RQ�
��������ZLWK�D�
FRQILUPHG�IOLJKW�
KRPH�RQ��������� 

(QJDJHG�ZLWK�
0%,(�ZKHQ�ERUGHU�
FORVHG�DW�HQG�RI�
$XJ������ 

5HJLVWHUHG�ZLWK�0%,(�DW�WKH�HQG�RI�$XJ� 
3DUWLFLSDWHG�LQ�VL[�OREE\�URXQGV�ZLWK�IROORZLQJ�
TXHXH�SODFLQJV���������������������������������
�������DQG������� 
6HFXUHG�D�VSRW�LQ�0,4�RQ���������IRU���������� 

³$W�WLPH�>VKH@�IHOW�OLNH�>VKH@�ZRXOG�µFUDFN¶´� 
³6RPH�GD\V�>VKH@�ZRXOG�FU\�IRU�PRVW�RI�WKH�GD\���>6KH�KDV@�KDG�SDLQV�LQ�>KHU@�
FKHVW´�DQG�³FDQ¶W�VOHHS�SURSHUO\�´� 
³0HQWDO�VWDWH�KDV�GHWHULRUDWHG�DW�WLPHV�WR�WKH�SRLQW�WKDW�>VKH@�EHJDQ�WR�WKLQN�
WKDW�LW�ZRXOG�EH�JUHDW�WR�MRLQ�KHU�>GHFHDVHG@�KXVEDQG�´ 

%%�
DQG�
56 

7UDYHOOHG�DV�
KXVEDQG�DQG�
ZLIH�WR�$XVWUDOLD�
WR�YLVLW�WKHLU�VRQ�
DQG�IDPLO\�RQ�
����������
,QWHQGHG�WR�VWD\�
IRU�D�PRQWK� 

(QJDJHG�ZLWK�0,4�
ZKHQ�LW�ZDV�FOHDU�
WKDW�WUDYHO�EXEEOH�
ZRXOG�QRW�RSHQ�LQ�
6HSW������ 

%%���(QWHUHG�OREE\������������LQ�TXHXH��DQG�
OREE\�����������EXW�KROGLQJ�QR�FXUUHQW�YRXFKHU�
DV�DW�'HFHPEHU������ 
56���5HJLVWHUHG�ZLWK�0,4�LQ�6HSWHPEHU������ 
:URWH�WR�'U�%ORRPILHOG�UHTXHVWLQJ�DFFHSWDQFH�
RQ�IOLJKW�IURP�$XVWUDOLD�ZLWK�$OO�%ODFNV�WHDP� 
3DUWLFLSDWHG�LQ�WKUHH�OREE\�URXQGV�ZLWK�
IROORZLQJ�TXHXH�SODFLQJV����������������DQG�
������� 
1R�YRXFKHU�RU�RIIOLQH�DOORFDWLRQ�DV�DW�'HF������ 

³6WURQJO\�UHVHQW>V@�EHLQJ�H[LOHG�IURP�>KLV@�KRPHODQG�E\�JRYHUQPHQW�GHFUHH�´ 
³7KLV�ZLOO�EH�WKH�ILUVW�WLPH�LQ�PRUH�WKDQ����\HDUV�WKDW�>KH@�KDV�EHHQ�XQDEOH�WR�
DWWHQG�D�IDPLO\�&KULVWPDV�´ 
+DV�³LQFXUUHG�VXEVWDQWLDO�FRVWV�DV�D�UHVXOW�RI�KDYLQJ�WR�VWD\�LQ�:HVWHUQ�
$XVWUDOLD´� 
8QGHUVWDQGV�KLV�³HOLJLELOLW\�IRU�1HZ�=HDODQG�6XSHUDQQXDWLRQ�ZLOO�EH�DW�ULVN�LI�
>KH�LV@�RYHUVHDV�IRU�PRUH�WKDQ����ZHHNV�´ 

79 0RYHG�WR�
6LQJDSRUH�ZLWK�
IDPLO\�LQ�'HF�
�����IRU�ZRUN�
ZLWK�D�
WHFKQRORJ\�
FRPSDQ\� 

:LWK�DUULYDO�RI�
&RYLG�WKH�IDPLO\�
GHFLGHG�WR�PRYH�
EDFN�WR�1=���'LG�
QRW�HQJDJH�ZLWK�
0,4�XQWLO�-XQH�GXH�
WR�ZRUN�REOLJDWLRQV�
�IDPLO\�UHWXUQHG�
ILUVW�� 

+H�HQJDJHG�ZLWK�ILUVW�LQ��ILUVW�VHUYHG�IRU�KRXUV�
LQ�-XQH������ 
$OVR�DWWHPSWHG�ORWWHU\�V\VWHP� 
$SSOLHG�IRU�HPHUJHQF\�DOORFDWLRQ�XQGHU�FULWHULD�
�F�LQ�2FW�������GHFOLQHG�� 
&RQWDFWHG�WKH�6LQJDSRUH�JRYHUQPHQW�ZKR�
DGYLVHG�WKDW�1=�PXVW�DOORZ�UHWXUQ� 
$SSOLHG�IRU�HPHUJHQF\�DOORFDWLRQ�XQGHU�
FDWHJRU\��D��GHFOLQHG�� 
(QWHUHG���OREE\�URXQGV�ZLWK�IROORZLQJ�TXHXH�
SODFLQJV�������������������������DQG����� 
6HFXUHG�DQ�0,4�URRP�RQ����������IRU��������� 

+DG�³EHHQ�RQ�PHGLFDWLRQ�IRU�DQ[LHW\�VLQFH�������KRZHYHU�WKH�VLWXDWLRQ�PDGH�
WKH�GLVWUHVV�DQG�DQ[LHW\�IDU�ZRUVH�WKDW�LW�KDV�EHHQ�LQ�PDQ\�\HDUV�´ 
³%HLQJ�VHSDUDWHG�IURP�>KLV@�ZLIH�DQG�ER\V�RYHU�WKLV�SHULRG�ZDV�H[WUHPHO\�
VWUHVVIXO´� 
³6WDUWHG�KHDULQJ�DERXW�SHRSOH�KDG�PDQDJHG�WR�ERRN�D�VSRW�>ZLWK�WKH�ORWWHU\@��
DQG�WKLV�ZDV�UHDOO\�KDUG�WR�VWRPDFK�´ 
$V�KH�³ZDV�XQDEOH�WR�VHFXUH�D�0,4�VSRW��FRXOG�QR�ORQJHU�HDUQ�DQ�LQFRPH�
>DIWHU�KLV�UROH�ZDV�GLVVROYHG@��DQG�IDFHG�WKUHDW�RI�SHQDOWLHV�«�IRU�VWD\LQJ�
EH\RQG�>KLV@�VKRUW�WHUP�YLVLWRU�SDVV��WKH�VLWXDWLRQ�EHFDPH�HYHQ�PRUH�
VWUHVVIXO´� 
³:DV�FRQFHUQHG�IRU�>KLV@�RZQ�ZHOOEHLQJ�DQG�FRQVLGHUHG�FKHFNLQJ�LQWR�D�
SV\FKLDWULF�KRVSLWDO�IRU�KHOS�´� 

%* )OHZ�WR�(O�
6DOYDGRU�RQ�
���������DIWHU�LWV�
ERUGHUV�RSHQHG�
WR�EH�ZLWK�ORQJ�
GLVWDQFH�SDUWQHU� 

%HFDPH�SUHJQDQW�
DQG�ZDV�LQ�(/�
6DOYDGRU�RQ�DQ�
H[SLULQJ�WRXULVW�
YLVD�VR�SUHSDUHG�WR�
UHWXUQ�KRPH�ZLWK�
SDUWQHU�LQ�0DU�
����� 

$SSOLHG�IRU�SDUWQHU¶V�FULWLFDO�SXUSRVH�YLVD�WR�
HQWHU�1=�LQ�0DU�������JUDQWHG���������� 
%RRNHG�IOLJKWV�WR�1=�IRU��±��������QR�0,4�
VSRWV�DYDLODEOH�� 
$SSOLHG�IRU�HPHUJHQF\�DOORFDWLRQ���������XQGHU�
FDWHJRU\��E��QRW�ZLWKLQ�ZLQGRZ�� 
0DGH�DQ�HPHUJHQF\�DOORFDWLRQ�DSSOLFDWLRQ����
-XO\��UHTXHVW�IRU�PRUH�HYLGHQFH�� 
2Q���������PDGH�WKLUG�HPHUJHQF\�DOORFDWLRQ�
DSSOLFDWLRQ�XQGHU�FDWHJRU\��F��GHFOLQHG�� 
2Q���$XJ�WKH\�IOHZ�WR�/$� 
$SSOLHG�IRU�HPHUJHQF\�DOORFDWLRQ�WKUHH�PRUH�
WLPHV�XQGHU�FDWHJRU\��D��GHFOLQHG�� 
)LOHG�D�MXGLFLDO�UHYLHZ�RQ��������±�0%,(�DJUHHG�
WR�UHFRQVLGHU�GHFLVLRQ�ZLWKLQ����KRXUV�DQG�
JUDQWHG�DOORFDWLRQ����KRXUV�ODWHU� 

³7KH�VWUHVV�RI�WKH�ZKROH�VLWXDWLRQ�ZDV�LPPHQVH���>6KH@�ZDV�VWUXJJOLQJ�
PHQWDOO\��HPRWLRQDOO\�DQG�ILQDQFLDOO\��DQG�>VKH@�ZDV�FRQFHUQHG�VKH�ZRXOG�
HQG�XS�RYHUVWD\LQJ�«�ZLWK�D�QHZ�ERUQ�EDE\�ZLWK�QR�ZD\�WR�HDUQ�LQFRPH�WR�
VXSSRUW�WKH�FKLOG�´ 
6KH�³FDQ¶W�EHOLHYH�WKH�ZD\�WKH�1HZ�=HDODQG�*RYHUQPHQW�WUHDWHG�>WKHP@��DQG�
WKH�VWUHVV�>WKH\@�ZHQW�WKURXJK�´ 

&$ 0RYHG�WR�
&D\PDQ�,VODQGV�
ZLWK�KXVEDQG�LQ�
����� 

5HJXODUO\�UHWXUQHG�
WR�1=�WR�YLVLW�
IDPLO\�DQG�GHFLGHG�
E\��������WR�WU\�DQG�
VHH�IDPLO\� 

(QWHUHG�WKH�OREE\�WKUHH�WLPHV��OREE\�����������
LQ�TXHXH���OREE\����������DQG�OREE\���������� 
6HFXUHG�YRXFKHU�LQ�OREE\���RQ����������ZLWK�
DUULYDO�GXH�������� 

³$V������KDV�JRQH�RQ�>VKH�KDV@�EHFRPH�PRUH�DQG�PRUH�GHVSHUDWH�WR�VHH�>KHU@�
IDPLO\�LQ�1HZ�=HDODQG���7KLV�LV�QRZ�VRPHWKLQJ�ZKLFK�>VKH�WKLQNV@�DERXW�
GDLO\�DQG�ZKLFK�IUHTXHQWO\�PDNHV�>KHU@�WHDUIXO�´ 
³$�FRPELQDWLRQ�RI�>KHU@�IHDU�WKDW�>VKH@�FRXOG�QRW�FRSH�ZLWK�WZR�ZHHNV�ORFNHG�
LQ�D�KRWHO�URRP�ZLWK�DQ����PRQWK�ROG�DQG�D���\HDU�ROG�DQG�WKH�VWRULHV�RI�
SHRSOH�LQ�PXFK�PRUH�GHVSHUDWH�FLUFXPVWDQFHV�WKDQ�>KHU@�WU\LQJ�WR�JHW�KRPH��
KDYH�PDGH�>KHU@�KROG�RII�RQ´�0,4� 
³,W�LV�YHU\�XSVHWWLQJ�WR�KDYH�QR�HQG�LQ�VLJKW´� 

0& 1=�FLWL]HQ�ERUQ�
LQ�$XVWUDOLD�DQG�
KDV�ZRUNHG�
RYHUVHDV��EXW�
FRQVLGHUV�1=�
KRPH� 

'HFLGHG�WR�WU\�WR�
UHWXUQ�WR�1=�WR�
VXSSRUW�KHU�
VWHSIDWKHU�DQG�
JUDQGPRWKHU�ZKR�
KDYH�KHDOWK�LVVXHV�
LQ�-XQH������ 

8VHG�WKH�ILUVW�LQ��ILUVW�VHUYHG�V\VWHP�EHWZHHQ�
-XQH�DQG�$XJ������ 
(PDLOHG�30�RQ���������UHTXHVWLQJ�DQRWKHU�
V\VWHP� 
3DUWLFLSDWHG�LQ�WKUHH�ORWWHU\�URXQGV�RQ����DQG����
6HSW��SODFHG��������DQG�������UHVSHFWLYHO\���DQG�
��2FW�������SODFHG�������� 
%RRNHG�DQ�0,4�YRXFKHU�IRU���'HF�RQ���2FW�
������� 
3UHSDUHG�GRFXPHQWDWLRQ�WR�DSSO\�XQGHU�
HPHUJHQF\�DOORFDWLRQ�LI�KHU�0,4�ERRNLQJ�ZDV�
FDQFHOOHG�DV�VWHSIDWKHU�ZDV�FULWLFDOO\�LOO�� 

7KH�ILUVW�WLPH�SDUWLFLSDWHG�LQ�WKH�ORWWHU\�VKH�³ZDV�VR�XSVHW��GLVWUDFWHG�DQG�
LQFRQVRODEOH�WKDW�>VKH@�FDOOHG�KHU�ERVV�DQG�WRRN�D�KDOI�GD\�RII´� 
0,$6�³IHOW�G\VWRSLDQ�DQG�H[WUHPHO\�SV\FKRORJLFDOO\�XQVHWWOLQJ�´ 
³7KLV�VLWXDWLRQ�KDV�EHHQ�DOO�FRQVXPLQJ�DQG�KDV�KDG�D�WHUULEOH�LPSDFW�RQ�>KHU@�
PHQWDO�KHDOWK���2Q���-XO\������>VKH@�FRPPHQFHG�PHGLFDO�WUHDWPHQW�IRU�>KHU@�
DQ[LHW\��ZKLFK�VWDUWHG�HDUO\�LQ�WKH�SDQGHPLF´�� 
+DV�³DOVR�KDG�WR�WDNH�WLPH�RII�ZRUN´� 

30 $�SLORW�HPSOR\HG�
LQ�+RQJ�.RQJ�
DQG�FRPPXWHV�
IURP�$XFNODQG�
IRU�MRE���'XH�WR�
WKH�SDQGHPLF��
UHWXUQHG�WR�+RQJ�
.RQJ�IRU�ZRUN�LQ�
-XQH������ZKLOH�
IDPLO\�UHPDLQHG�
LQ�1=� 

 +DG�EHHQ�WU\LQJ�WR�JDLQ�D�SODFH�LQ�0,4�WR�JHW�
KRPH�EHIRUH�&KULVWPDV� 
(QWHUHG�LQWR���OREE\�URXQGV�ZLWK�IROORZLQJ�
TXHXH�SODFLQJV���������������������������������
����������������������������DQG����� 
6HFXUHG�D�0,4�SRVLWLRQ�IRU����������EXW�FRXOG�
QRW�JHW�WLPH�RII�ZRUN�WR�WUDYHO� 
6HFXUHG�YRXFKHU�LQ�OREE\���RQ����������IRU�
����������� 

³7KH���ZHHNV�RI�LVRODWLRQ�UHTXLUHG�IRU�0,4�LQ�1=�KDV�EHHQ�WKH�PDLQ�IDFWRU�
UHVWULFWLQJ�P\�PRYHPHQW´�DQG�D�³VL[�ZHHN�SHULRG�RI�WLPH�RII�ZRXOG�PHDQ���
ZHHNV�DW�KRPH´�� 
(QJDJLQJ�ZLWK�0,4�³LV�DQDORJRXV�WR�WU\LQJ�WR�ZLQ�WKH�ORWWHU\�´ 
³7KLV�ZDV�DQ�H[WUHPHO\�VWUHVVIXO�H[SHULHQFH��KDYLQJ�WR�DOLJQ�WLPH�RII�IURP�
ZRUN��OLPLWHG�IOLJKW�VFKHGXOHV�WR�1=�DQG�WKH�ORWWHU\´� 
³7KLV�VLWXDWLRQ�KDV�SODFHG�DQ�LQFUHGLEOH�DPRXQW�RI�VWUDLQ�RQ�>KLV@�PDUULDJH�
DQG�IDPLO\�OLIH���$OO�FKLOGUHQ�UHTXLUH�WKH�LQSXW�DQG�LQIOXHQFH�RI�ERWK�WKHLU�
SDUHQWV´� 
³7KH�ODFN�RI�LQQRYDWLRQ�IURP�RXU�ERUGHU�FRQWURO�DXWKRULWLHV�UHJDUGLQJ�
PHWKRGV�RI�LVRODWLRQ�KDV�EHHQ�YHU\�IUXVWUDWLQJ�WR�ZDWFK��HVSHFLDOO\�DV�>KH�
WUDYHOV@�URXQG�WKH�ZRUOG�ZLWK�>KLV@�MRE�DQG�>VHHV@�WKH�YDULHG�DQG�VXFFHVVIXO�
PHWKRGV�XVHG�E\�RWKHU�ERUGHU�DXWKRULWLHV�´ 



 

 

$SSHQGL[�ILYH�±�OHJLVODWLYH�IUDPHZRUN 

7KH�&29,'����3XEOLF�+HDOWK�5HVSRQVH�$FW�������WKH�&29,'����$FW� 

�� 3XUSRVH200 
The purpose of this Act is to support a public health response to COVID-19 that² 
(a)  prevents, and limits the risk of, the outbreak or spread of COVID-19 (taking into account the infectious nature and potential for asymptomatic 

transmission of COVID-19); and 
(b)  avoids, mitigates, or remedies the actual or potential adverse effects of the COVID-19 outbreak (whether direct or indirect); and 
(c)  is co-ordinated, orderly, and proportionate; and 
(ca)  allows social, economic, and other factors to be taken into account where it is relevant to do so; and 
(cb)  is economically sustainable and allows for the recovery of MIQF costs; and 
(d)  has enforceable measures, in addition to the relevant voluntary measures and public health and other guidance that also support that response. 

�� 0LQLVWHU�PD\�PDNH�&29,'����RUGHUV201 
(1)  The Minister may make a COVID-19 order in accordance with the following provisions: 

(a)  the Minister must have had regard to advice from the Director-General about² 
(i)  the risks of the outbreak or spread of COVID-19; and 
(ii)  the nature and extent of measures (whether voluntary or enforceable) that are appropriate to address those risks; and 

(b)  the Minister may have had regard to any decision by the Government on the level of public health measures appropriate to respond to those risks 
and avoid, mitigate, or remedy the effects of the outbreak or spread of COVID-19 (which decision may have taken into account any social, 
economic, or other factors); and 

(ba)  the Minister must be satisfied that the order does not limit or is a justified limit on the rights and freedoms in the New Zealand Bill of Rights Act 
1990; and 

(c)  the Minister must have consulted the Prime Minister and the Minister of Justice, and may have consulted any other Minister that the Minister of 
Health thinks fit; and 

(d)  before making the order, the Minister must be satisfied that the order is appropriate to achieve the purpose of this Act. 
« 

��� 2UGHUV�WKDW�FDQ�EH�PDGH�XQGHU�WKLV�$FW202 
(1)  7KH�0LQLVWHU�«�PD\�Ln accordance with section 9 or 10 (as the case may be) make an order under this section for 1 or more of the following purposes: 

(a)  to require persons to refrain from taking any specified actions that contribute or are likely to contribute to the risk of the outbreak or spread of 
COVID-19, or require persons to take any specified actions, or comply with any specified measures, that contribute or are likely to contribute to 
preventing the risk of the outbreak or spread of COVID-19, including (without limitation) requiring persons to do any of the following: 
« 
(vi)  be isolated or quarantined in any specified place or in any specified way: 
« 
(viii) report for and undergo a medical examination or testing of any kind, and at any place or time, specified and in any specified way or 

circumstances: 
« 
(x)  satisfy any specified criteria before entering New Zealand from a place outside New Zealand, which may include being registered to enter 

an MIQF on arrival in New Zealand: 
« 

)URP����1RYHPEHU������WKH�$FW�LQFOXGHG�SURYLVLRQV�FRQFHUQLQJ�WKH�DOORFDWLRQ�RI�SODFHV�LQ�0,4)� 
��. &KLHI�H[HFXWLYH�UHVSRQVLEOH�IRU�RSHUDWLRQ�RI�PDQDJHG�LVRODWLRQ�DOORFDWLRQ�V\VWHP 

(1)  The chief executive is responsible for the operation of the managed isolation allocation system. 
(2)  The chief executive must ensure that the managed isolation allocation system does not at any time permit the issue of more confirmed allocations than 

the number of available allocations. 
6HFWLRQ���/�SURYLGHG�WKDW�WKH�0LQLVWHU�PXVW�GHWHUPLQH�WKH�DSSRUWLRQPHQW�EHWZHHQ�WKH�LVVXH�RI�RQOLQH�DQG�RIIOLQH�DOORFDWLRQV� 
��0� 2QOLQH�DOORFDWLRQV 

(1)  Online allocations to MIQFs may be issued on a basis that the Minister decides. 
(2)  In making a decision under subsection (1), the Minister must take into account² 

(a)  the right of New Zealanders under section 18(2) of the New Zealand Bill of Rights Act 1990 to enter New Zealand; and 
(b)  the need to mitigate, so far as possible, the social, economic, and other impacts of COVID-19. 

(3)  The basis on which online allocations to MIQFs are issued may² 
(a)  distinguish between different classes of persons entering New Zealand (for example, between New Zealanders and non-New Zealanders); and 
(b)  prioritise allocations as between different classes of persons; and 
(c)  reserve for a particular class, or any classes, of persons a specific proportion of allocations. 

��1� 2IIOLQH�DOORFDWLRQV�IRU�LQGLYLGXDOV�DQG�JURXSV 
(1)  Offline allocations to MIQFs may be issued to persons who meet the eligibility criteria determined by the Minister. 
(2)  An offline allocation may be² 

(a)  an individual offline allocation: 
(b) a group offline allocation. 

(3)  In determining the eligibility criteria under subsection (1), the Minister must take into account² 
(a)  the right of New Zealanders under section 18(2) of the New Zealand Bill of Rights Act 1990 to enter New Zealand; and 
(b)  the need to mitigate, as far as possible, the social, economic, and other impacts of COVID-19. 

(4)  The chief executive must determine individual offline allocations on the basis of the eligibility criteria determined under subsection (1) for those 
allocations. 

 
200� &29,'����3XEOLF�+HDOWK�5HVSRQVH�$FW�������DV�HQDFWHG����0D\���������6XEVHFWLRQV��FD��DQG��FE��ZHUH�LQWURGXFHG�RQ���$XJXVW������ 
201� 6XEVHFWLRQ�����ED��ZDV�LQWURGXFHG�RQ���$XJXVW������ 
202� 6HFWLRQ�������[��ZDV�LQWURGXFHG�RQ���$XJXVW������WR�SHUPLW�DQ�RUGHU�WKDW�UHTXLUHG�D�FRQILUPHG�SODFH�LQ�D�0,4)�EHIRUH�EHLQJ�SHUPLWWHG�WR�HQWHU�

1HZ�=HDODQG� 



 

 

(5)  The Minister must determine group offline allocations on the basis of the eligibility criteria determined under subsection (1) for those allocations. 
(6)  The chief H[HFXWLYH�PXVW�SXEOLVK�RQ�WKH�UHVSRQVLEOH�DJHQF\¶V�,QWHUQHW�VLWH² 

(a)  the eligibility criteria determined under subsection (1) for individual offline allocations and group offline allocations; and 
(b)  approved group offline allocations. 

7KH�&29,'����3XEOLF�+HDOWK�5HVSRQVH��$LU�%RUGHU��2UGHU��1R����������WKH�$LU�%RUGHU�2UGHU� 

7KLV�LPSRVHG�UHTXLUHPHQWV�RQ�SHUVRQV�DUULYLQJ�LQ�1HZ�=HDODQG�E\�DLU���,WV�SXUSRVH�ZDV�³WR�SUHYHQW��DQG�OLPLW�WKH�ULVN�RI��WKH�RXWEUHDN�RU�VSUHDG�E\�&29,'���´�E\�
LPSRVLQJ�WKHVH�UHTXLUHPHQWV�203�� 

,W�ZDV�DPHQGHG�VHYHUDO�WLPHV���$V�UHOHYDQW��IURP�� 6HSWHPEHU�������LW�UHTXLUHG�DOO�DUULYDOV�WR�1HZ�=HDODQG�WR�UHSRUW�IRU�DQG�XQGHUJR�PHGLFDO�H[DPLQDWLRQ�DQG�
WHVWLQJ�IRU�&29,'����DV�VRRQ�DV�SUDFWLFDEOH�RQ�DUULYDO�DW�WKH�GHVLJQDWHG�VHFXULW\�DUHD�204��,W�DOVR�UHTXLUHG�WKDW�DUULYDOV�EH�LVRODWHG�RU�TXDUDQWLQHG�LQ�DFFRUGDQFH�ZLWK�
WKH�,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU�ZLWK�VRPH�H[HPSWLRQV�205�� 

$V�DW���1RYHPEHU�������LW�DOVR�UHTXLUHG�WKDW�WKH�SHUVRQ�KDYH�D�³FRQILUPHG�DOORFDWLRQ´�WR�HQWHU�D�0,4)�DQG�WR�SURGXFH�HYLGHQFH�RI�WKDW�206��$�³FRQILUPHG�DOORFDWLRQ´�
PHDQW�D�FRQILUPHG�DOORFDWLRQ�LQ�WKH�PDQDJHG�LVRODWLRQ�V\VWHP�«´�207��7KH�³PDQDJHG�LVRODWLRQ�DOORFDWLRQ�V\VWHP�PHDQW�³D�:HE�EDVHG�PDQDJHG�LVRODWLRQ�DOORFDWLRQ�
V\VWHP�RSHUDWHG�RQ�EHKDOI�RI�WKH�1HZ�=HDODQG�*RYHUQPHQW´�208�� 

)URP���$SULO������WR����1RYHPEHU�������D�³FRQILUPHG�DOORFDWLRQ´�PHDQW�³WKH�PHDQLQJ�JLYHQ�E\�FODXVH���+�RI�WKH�&29,'����3XEOLF�+HDOWK�5HVSRQVH��,VRODWLRQ�
DQG�4XDUDQWLQH�2UGHU������´��VHH�EHORZ��209��(YLGHQFH�RI�D�³FRQILUPHG�DOORFDWLRQ�LQFOXGHG�³ZULWWHQ�HYLGHQFH�RI�D�FRQILUPHG�DOORFDWLRQ��IRU�H[DPSOH��D�YRXFKHU�´�210��
$�³PDQDJHG�LVRODWLRQ�DQG�DOORFDWLRQ�V\VWHP´�ZDV�GHILQHG�DV�³WKH�PHDQLQJ�JLYHQ�E\�FODXVH����+�RI�WKH�&29,'����3XEOLF�+HDOWK�5HVSRQVH��,VRODWLRQ�DQG�4XDUDQWLQH��
2UGHU�����´��VHH�EHORZ��211 

7KH�&29,'����3XEOLF�+HDOWK�5HVSRQVH��,VRODWLRQ�DQG�4XDUDQWLQH��2UGHU�������WKH�,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU� 

7KLV�VHW�RXW�WKH�UHTXLUHPHQWV�IRU�SHRSOH�ZKR�PXVW�EH�LVRODWHG�RU�TXDUDQWLQHG�DQG�UHVWULFWLRQV�RQ�HQWU\�WR�D�0,4)���7KH�SXUSRVH�RI�WKH�,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU�
ZDV�WR�SUHYHQW��DQG�OLPLW�WKH�ULVN�RI��WKH�RXWEUHDN�RU�VSUHDG�RI�&29,'����E\�VHWWLQJ�RXW�WKRVH�UHTXLUHPHQWV�DQG�LPSRVLQJ�WKRVH�UHVWULFWLRQV�212 

,W�ZDV�DPHQGHG�VHYHUDO�WLPHV���$V�UHOHYDQW��IURP���6HSWHPEHU������LW�UHTXLUHG�D�SHUVRQ�WR�LVRODWH�RU�TXDUDQWLQH�IRU����GD\V�DQG�WR�UHSRUW�IRU�WHVWLQJ�DV�GLUHFWHG�E\�D�
PHGLFDO�RU�KHDOWK�SURWHFWLRQ�RIILFHU�213��)URP����1RYHPEHU������WKH�SHULRG�ZDV�DPHQGHG�WR�VHYHQ�GD\V�LI�WKH�FKLHI�H[HFXWLYH�RI�0%,(�ZDV�VDWLVILHG�WKDW�WKH�SHUVRQ�
PHW�³ORZ�ULVN�LQGLFDWRUV´��D�GHILQHG�WHUP�WKDW�LQFOXGHG�ZKHWKHU�WKH�SHUVRQ�KDG�D�QHJDWLYH�UHVXOW�IURP�D�WHVW��214 

$OVR�UHOHYDQW��IURP���6HSWHPEHU������LW�SURYLGHG�WKDW�D�SHUVRQ�PXVW�QRW�HQWHU�0,4)�XQOHVV�³WKH\�DUH�DXWKRULVHG�RU�UHTXLUHG�E\�ODZ�WR�HQWHU�WKH�0,4)´�215�� 

)URP���$SULO������WR����1RYHPEHU�������LW�GHILQHG�³FRQILUPHG�DOORFDWLRQ´�DV�PHDQLQJ�³D�FRQILUPHG�DOORFDWLRQ�LVVXHG�XQGHU�WKH�PDQDJHG�LVRODWLRQ�V\VWHP�WR�D�ORZ�
ULVN�0,4)�´216� �$�³PDQDJHG�LVRODWLRQ�DOORFDWLRQ�V\VWHP´�ZDV�GHILQHG�DV�³D�PDQDJHG�LVRODWLRQ�DOORFDWLRQ�V\VWHP�RSHUDWHG�E\�RU�RQ�EHKDOI�RI� WKH�1HZ�=HDODQG�
*RYHUQPHQW�´217��$�³ORZ�ULVN�0,4)´�PHDQW�³DQ�0,4)�GHVLJQDWHG�«�IRU�WKH�SXUSRVHV�RI�LVRODWLRQ�DQG�TXDUDQWLQLQJ�SHRSOH�LQ�D�ZD\�DSSURSULDWH�IRU�SHRSOH�ZLWK�D�
ORZ�ULVN�RI�WUDQVPLWWLQJ�&29,'����´218 

)URP���$SULO������WR����1RYHPEHU������LW�FRQWDLQHG�GHWDLOV�RI�KRZ�D�SHUVRQ�FRXOG�REWDLQ�D�³FRQILUPHG�DOORFDWLRQ´�IRU�0,4)�DV�IROORZV� 
��-� ,VVXH�RI�FRQILUPHG�DOORFDWLRQV 

(1)  A person may obtain a confirmed allocation by² 
(a)  registering on the managed isolation allocation system online portal and obtaining a voucher (an online allocation); or 
(b)  applying to the chief executive in the form approved by the chief executive and submitting supporting evidence (an offline allocation). 

(2)  The Minister must determine the apportionment between the issue of online allocations and offline allocations. 
��.� 2QOLQH�DOORFDWLRQV 

(1)  Online allocations to low-risk MIQFs may be issued on a basis that the Minister decides. 
(2)  In making a decision under subclause (1), the Minister must take into account² 

(a)  the right of New Zealanders to enter New Zealand; and 
(b)  the need to mitigate, so far as possible, the social, economic, and other impacts of COVID-19. 

(3)  The basis on which online allocations to low-risk MIQFs are issued may² 
(a)  distinguish between different classes of persons entering New Zealand (for example, between New Zealanders and non-New Zealanders); and 
(b)  prioritise allocations as between different classes of persons; and 
(c)  reserve for a particular class, or any classes, of persons a specific proportion of allocations. 

��/� 2IIOLQH�DOORFDWLRQV 
(1)  Offline allocations to low-risk MIQFs may be issued to persons meeting the criteria decided by the Minister and published from time to time by the 

chief executive on MBI(¶V�Internet site. 
(2)  A person may apply to the chief executive for an offline allocation and the chief executive must, as soon as is reasonably practicable, determine that 

application. 
(3)  If the chief executive is satisfied that an application meets the criteria, the chief executive may issue to the applicant an offline allocation to a low-risk 

MIQF. 
)URP����1RYHPEHU������RQOLQH�DQG�RIIOLQH�DOORFDWLRQV�ZHUH�SURYLGHG�LQ�WKH�$FW�UDWKHU�WKDQ�LQ�WKH�,VRODWLRQ�DQG�4XDUDQWLQH�2UGHU������DQG�IXUWKHU�GHWDLO�DERXW�
WKHP�ZDV�LQFOXGHG��� 

 

 
203� &ODXVH��� 
204� &ODXVH������ 
205� &ODXVH������ 
206� &ODXVH����$��D����7KH�$LU�%RUGHU�2UGHU�LQ�IRUFH�IURP���1RYHPEHU������SURYLGHG�D�VSHFLILF�H[HPSWLRQ�IURP�WKH�UHTXLUHPHQW�WR�KDYH�D�FRQILUPHG�

DOORFDWLRQ�IRU�GLSORPDWLF�DQG�FRQVXODU�RIILFLDOV��WKH�1HZ�=HDODQG�'HIHQFH�)RUFH�DQG�DLUFUHZ�PHPEHUV���)URP����-DQXDU\������WKHUH�ZDV�DOVR�D�
VSHFLILF�H[HPSWLRQ�IRU�DUULYDOV�E\�DLU�IURP�$QWDUFWLFD� 

207� &ODXVH��� 
208� &ODXVH��� 
209� &ODXVH������ 
210� &ODXVHV������D��DQG����$�� 
211� &ODXVH������ 
212� &ODXVH �� 
213� &ODXVHV������DQG���� 
214� &ODXVHV���������DQG���� 
215� &ODXVH ������E�� 
216� &ODXVH���+� 
217� &ODXVH���+� 
218� &ODXVH������ 


