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1. Errors and inconsistencies

(found in the Bill, the explanatory note [EN] and other DIA government documents)
Concern 1: ‘Water services entities are a new public service delivery model’ (EN: p. 2).
The four BC entities, called water services entities, do not form part of the public service. See definition
in the Public Service Act 2020, s 10. The Bill notes in s 15 that they are legal entities, separate from the Crown
(see s 15 (1)(b)) and separate from local government s 15 (5)(c). The explanatory note is incorrect; water
services entities do not form part of the public service.
Public Service Act 2020
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Water Services Entities Bill
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Errors and inconsistencies (cont.)
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Errors and inconsistencies (cont.)
Concern 2: ‘publicly-owned water services entities’ (EN: pp. 1, 11, 24, 25, Sections 15, 16).
The four BC entities cannot be publicly owned as they do not form part of the public sector
(see Slide 3 above). Note: Although the Bill mentions the term ‘territorial authority owners’ (as a list of
territorial authorities by BC entities in Schedule 2), it does not define ‘owners’. In our view the explanatory
note is incorrect; the Bill makes clear in s 15 that water services entities are not ‘publicly-owned’. This
leads to concern 3: what are the shares?
Concern 3: ‘shares to provide a tangible expression’ (EN: p. 2).
The shares cannot be traded (no right, title or interest, s 166) and do not have any tangible value (see s
16). At best it could be called an ‘intangible expression’, as they are not based on any units of economic
value but on units of population. We also consider it inappropriate to refer to these as shares, as the size
of the shareholding does not constitute any benefit.
Water Services Entities Bill
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Errors and inconsistencies (cont.)
Concern 4: ‘an independent, competency-based, professional board’ (EN: p. 3).
The board is not ‘independent’ as board members are decided by the regional representative group (or the regional representative
group’s board appointment committee). In addition, the regional representative group sets the composition and internal procedures of
the board.
Concern 5: Sections 20-25 – require further explanation/simplification.
Concern 6: No clarity over what the balance sheets look like.
The unit holders are not shareholders – therefore creates confusion with the Companies Act 1993.
a) Local government are only being allocated units based on population size – not economic value. Further, the right to
control the BC is determined by the ability to vote, but the vote is given solely to the unit holder (the number of allocations
held is irrelevant).
b) The owners of a body corporate are generally called members – as in members of the body corporate. Membership is often
given to a member based on their interest in a shared asset (e.g., shared external building or a shared kitchen/media room
in an apartment building). So while a body corporate can own assets as common property, the beneficial ownership that enables
them to be a member of the body corporate, generally stays with the member (e.g. the market value of the apartment is on the
apartment owner’s balance sheet – not the body corporate’s).
c) The term ‘owned’ confers rights that members do not have (e.g. to sell or trade, economic interest).
We believe the current Bill suggests that the assets (and debts) would need to stay on the Council’s balance sheet – not that of the Water
Services Entity. There are two options we suggest that might work (see Slides 11 and 12) – but until this is solved, the Bill should not be
passed in the House, otherwise Parliament is in effect establishing entities without assets.
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2. Models and institutions – comparing the model in the Bill with Scotland
The Public Sector Map (PSC)

In terms of the NZ public sector map:
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•

Scottish Water is a Crown entity (like ACC or Health
NZ). Hence it is subject to scrutiny by Parliament
and the Auditor-General.

•

WICS is equivalent to a state service provider.

But if the WSE Bill is passed, it would mean all water
services entities would sit outside the public sector
(see Slide 3 and Think Piece 39).
7

Scotland adopted and then tweaked
(and continues to tweak) the Crown entity model
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3(A): Improve governance: strategic recommendations
1.

Establish a Minister of Water.

2.

Create one not four entities, avoid acute regional trade-offs – create NZ Inc
access, durable and stable ‘NZ-wide pricing’, cheaper insurance, investments,
bigger/cheaper repair contracts/bulk purchase of pipes. New Zealand should
learn from the Scottish experience; Scotland moved from three separate
entities [1996] to one [2002] – see timeline on Slide 8, and graph on right.

3.

Instead of BC entities, create:
Option 1: Water Services Council, a new type of local authority under s 21 of
the Local Government Act 2002.
Under the Act you can transfer assets to other local authorities.

Scottish industry statistics (WICS)

Option 2: Crown entity (the Scottish model) under the Crown Entities Act 2004.
4.

Price all waters used in society and economy on a flow-based
charging system.

5.

Broaden purpose of regulation under this Bill, to maintain flexibility as new
information/needs/reporting will become apparent (see esp. s 206 (1)(b)). It is
currently too narrow (e.g. rise of nature-based reporting).

6.

Include access and risk management in law (copy EU Directive 2020/2184,
required to be in law by two years).
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Strategic recommendations cont.
7. Revert to the opt out (more ethical/legal). Concerns that if Rule of Law is not followed, opens up potential water
claims by ratepayers (i.e. removing assets from owners without consent does not respect the law of the country).
Lawyers and Conveyancers Act 2006; responsibility to uphold the Rule of Law

Cabinet Manual 2017 and the Rule of Law
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Option 1: Create a Water Services Council
Under Local Government Act 2002

Local Government Act 2002

•
•
•

•

Local Government Act 2002

Ask local authorities to transfer all water service assets to a new type of local
authority – a ‘Water Services Authority’.
All water services debt, insurance, funding is managed by the new Water Services
Authority.
The new Water Services Authority would then be in the public sector, and therefore
publicly owned and subject to scrutiny by Parliament (Minister of Local Government,
Minister of Climate Change and ideally a new Minister of Water) and the AuditorGeneral, OIA, Ombudsman, Climate Change Commission, Climate Minister etc.
Easy accounting, therefore good governance/accountability and good for
insurance, funding etc.
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Then add:
• Require iwi/community advice to be taken
into account in decision making.
• Add an independent complaints authority.
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Option 2: Create a Crown Entity (the Scottish model)
Under the Crown Entities Act 2004

Crown Entities Act 2004

•
•
•
•

Ask local authorities to transfer all water service
assets to a new Crown entity.
All water services debt, insurance, funding is
managed by the Water Services Crown entity.
Is public sector, therefore publicly-owned and
covered by OAG, OIA, Ombudsman etc.
Easy accounting, therefore good
governance/accountability and good for
insurance, funding etc.

Then add
• Require iwi/community advice to be taken
into account in decision making.
• Add an independent complaints authority.
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3(B): Improve governance: operational recommendations
1.

Confirm in law: (i) Water assets transferred from local councils will not be privatized, and if not used by the new entity, will be returned to the
relevant council, and (ii) the water assets will be used to ‘ensure availability and sustainable management of water and sanitation for all New
Zealanders’ (placing SDG 6 into New Zealand law).

2.

Require two independent climate expert board members to sit on all four regional representative group (RRG) boards, approved
by the Minister for Climate Change. If this does not happen, there is a real risk that boards might fail to share expertise, innovations and lessons
learnt. This mechanism would help ensure a national approach to risk management and build dialogue between the
four boards.

3.

Risk assessment: Copy the EU Directive 2020/2184, put in law assess and risk assessment and risk management of the supply system and
catchment areas are carried out by the water supplier (see articles 8 and 9).

4.

Complaints: Create one NZ Inc water service complaints authority (this way patterns can be seen over all 4 entities).

5.

Inquiry: Amend s 18 (Inquiries) of the Public Audit Act 2001 to enable the Auditor-General to inquire into any matter concerning a water services
entity’s delivery of public services. Also amend Official Information Act 1982 and Ombudsmen Act 1975 to cover Water Service Entities.

6.

Conflicts: The Conflicts of Interest Register should be a public register, maintained by an independent body. It should include potential perceived
conflicts of interest with third parties (s 99-112). See 9 (C) overleaf.

7.

Te Mana o te Wai statements: Suggest moving Te Mana o te Wai statements (s 140 & 141) to reporting obligation part of Bill – as stronger.

8.

Public register: ‘Statutory body corporates’ should be required to have their own register on the Companies Office, keeping a record of their
constitution, territorial authority allocation, annual reports, climate reports, Te Mana o te Wai statements (see reporting obligations). The
entities website is not good enough. Note: It would have been useful to have had a draft of the model constitution with this Bill.
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Operational recommendations (cont.)
9.

Amend s 91 of the Bill: What constitution must contain.
A.

RRG members must meet four times a year and minutes must be published (within 2 months).

B.

Public Dashboard/League Tables on key measures reported published one month after month end (measures set by the
suggested Minister of Water at the beginning of March, for the year 1 June to 31 July.) Consistent collection of key data
made public over time.

C.

Require those who are in conflict-of-interest situation to sign a self-exclusion agreement that is legally binding between them
and RRG. This is to be included in a public register, so the public know those parties are excluded from decision making
(strengthening public trust and accountability). Definition of conflict-of-interest appears narrow, it should include third
parties.
Potential conflicts of interest might exist between the four regions. For example, there is a risk that two or more boards
might compete for commercial businesses. Other potential conflicts of interest might occur over water rights in the same
region. Examples include water access, water flow and water quality between farmers and horticulture. Further, there is a
risk that a board might charge commercial consumers a lower water rate at the expense of domestic consumers, or a local
property developer is perceived to have an unfair advantage over developers new to the region. This is why an independent
complaints authority is essential, see Slide 13 3(B)(4).

D.

Annual report to be published and tabled in the House within 3 months of 30 June year end.

E.

An AGM is held (s 60 does not mention AGM but suggests two public meetings). Standard practice is an AGM and we suggest
the Bill is changed to reflect best practice. It should be required to be e-friendly (Zoom). Invitees must include the [new]
Minister of Water, Minister for Climate Change, all territorial authority board members and territorial authority chief
executives. It should also invite the chair of the consumer forum (s 203) to speak/report.

McGuinness Institute 5 Sep 2022

14

Operational recommendations (cont.)
Adapted from concept of ‘public accountability’ in XRB Accounting Standards Framework, NZX Rules and Guidance, NZX Corporate Governance Code, NZX Environmental,
Social and Governance Guidance, FMA Corporate Governance Handbook, Companies Act 1993s 211: Contents of an Annual Report, and Lessons from Scottish Industry

F.

Contents of Annual Report (additions to s 157). To include:
1.

Report by the Chairman of the RRG.

2.

Report by the CE of the Board.

3.

Report by each iwi that is on the RRG (e.g. this could be a max one page but refer to a longer report on the territorial
authorities’ website).

4.

Report by each territorial authority owner on past performance and future issues (e.g. this could be a brief paper but refer to a longer
report on the territorial authorities’ website).

5.

ESG Reporting (e.g. NZX Environmental, Social and Governance Guidance) and Gender reporting.

6.

List all loans and borrowings, and interest rates over a reporting threshold (say $500,000). Separate loans and borrowings from
government with those from other sources.

7.

List of all insurances (what is insured and for how much). Note: s 164 only says ‘total’ whereas we suggest a reporting threshold is set.
As insurance becomes increasingly difficult/expensive to obtain, this information may impact decision making.

8.

List revenue received by water type, ‘territorial council owners’ location and price paid.

9.

List repair expenses by water type, ‘territorial council owners’ location and price paid.

10.

List asset purchases and sales by water type, ‘territorial council owners’ location and price paid.

11.

List of any fees, funds or gifts of any kind received by a member of the RRG, a member of the Board or a member of any RAP over the
last 12 months.

12.

A list of any fines or penalties (e.g. pollution of waterway penalties).

13.

A report by the independent water service complaints authority.
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Operational recommendations (cont.)
10: Align with best practice reporting –
require the water services entities to:
• Operate their corporate governance arrangements in line with the
NZX-listed companies and FMA codes of conduct (like Scottish Water,
see 2 below).
•

As far as they are appropriate, meet the requirements of the
Companies Act 1993 (see 3 below).

The Scottish Water Governance Directions 2009 (Water Industry (Scotland) Act 2002)
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Operational recommendations (cont.)
11. Align with climate change policy – require:
• A water services entity to be a climate reporting entity. Climate statements must
then be prepared, as per XRB climate reporting disclosures. Note: Currently a water
services entity is not covered under the Financial Reporting Act 2013 and is
therefore not required to prepare a climate report.
Financial Reporting Act 2013
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Operational recommendations (cont.)
12. Align with climate change policy – require:
•

‘Water service entities’ to be added to the list
of ‘reporting organisations’ under the Climate
Change Response Act 2002, s 5ZW (8).

•

‘Water service entities’ to be net zero-carbon
entities by 2040 (Scottish Water has
committed to this goal to 2040, see p. 16 of
the Scottish Water Annual Report 2021/22).

Climate Change Response Act 2002

Note: Currently a water services entity is not
covered under the Climate Change Response
Act 2002, which means that the Minister or
Commission is not able to request information
on climate change adaptation.
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Operational recommendations (cont.)
13a: Borrowing – remove ability to borrow in overseas currency:

Note: In Scotland, the Government is the primary
provider of loans to Scottish Water (70% of net assets).

Water Services Entities Bill

‘A water services entity may borrow or enter into incidental arrangements within
or outside New Zealand in currency other than New Zealand currency only.’
Raises questions over who is going to fund this model (govt or overseas
investors). Suggest limit borrowings or require debt above a threshold to be
signed off by Minister. See Scotland’s level of financial controls. Note: Any loans,
under this proposed model, will not appear on the government’s books but may
make us vulnerable to loss of control over water assets in the future.
Scottish Water Annual Report 2021/2022
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Operational recommendations (cont.)
13b: Borrowings – require a ‘statement of borrowings’ to be published. Either as a must in s 91, or
alternatively as a new sub section (3) in s 159.
Note: the body corporate model is excluded from the ‘annual financial statements of the Government’.
Under the existing Bill, a ‘statement of borrowings’ by water services entities would not be published.
Public Finance Act 1989
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4(A): Hindsight
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Timeline of Water Reform
McGuinness Institute (Sep 2022)
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4(B): Public accountability
New Zealand Accounting Standards Framework
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4(C): Foresight
Discussion Paper 2022/01 – Future for
Local Government Workshop
McGuinness Institute (Oct 2021)
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Figure 2: Mapping the issues using sticky notes
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4(D): The ‘fat tail’

Public policy tools and
skills are built to cater
for the normal, however
the fatter the tail gets,
the more responsive
and creative public
policy mechanisms
need to be.
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Climate impacts

“The impacts of our
changing climate will be
the biggest stressor on our
water systems this century.
This will require high levels
of foresight, innovation
and flexibility.”
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Morgan Williams,
4 Sep 2022
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5. Climate shocks
New Zealand is especially susceptible to the impacts of extreme weather.
Rain, drought and wildfire risks are expected to increase in many places.
Water sources (ground and storage) for domestic, industry,
agriculture/horticulture will be especially hard-hit by droughts.
Two-thirds of New Zealanders live within 5 km of the coast. Rising sea levels
will make many coastal communities and infrastructure vulnerable to floods,
tsunamis and other natural disasters.
Our drainage networks will need to be upgraded and expanded to manage
projected higher storm water flows to avoid flooding.
We need to ensure our systems are well designed to withstand
climate shocks.
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A nation’s water strategies and management
need to be reflected in the whole of government
GDS Index Handbook
McGuinness Institute (Jun 2022)

26% of all departmental strategies in
operation as at 31 December 2021 (58/221)
mention ‘water’ in the context of:
•
water quality,
•
water management,
•
water infrastructure, or
•
water investment.
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58 (26% of 221) GDSs in the 2021 GDS Index that mention ‘water’
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

National Education Strategy 2010–2030
Mātauranga Whakauka Taiao – Environmental Education for Sustainability (jointly held between
DOC and MfE)
Government Tourism Strategy (jointly held between DOC and MBIE)
Te Mana o te Taiao: Aotearoa New Zealand Biodiversity Strategy 2020
Critical Ecosystem Pressures on Freshwater Environments (CRESP) 4 year research strategy
Three Waters Reform Programme
National Disaster Resilience Strategy – Rautaki ā-Motu Manawaroa Aituā
National Fuel Plan (jointly held between DPMC and MBIE)
Cadastre 2034
Crown Property Strategy
Regulatory Stewardship Strategy
Biosecurity Science Strategy for New Zealand – Mahere Rautaki Putaiao Whakamaru
Aquaculture Strategy and Five-year Action Plan to Support Aquaculture
Science Strategy – Rautaki Putaiao
Primary Sector Science Roadmap – Te Ao Tūroa
Essential Freshwater (jointly held between MPI and MfE)
Aquaculture Strategy
Food Safety 2019–2024
Cadmium and New Zealand Agriculture and Horticulture
Urban Design Protocol
National Implementation Plan Under the Stockholm Convention on Persistent Organic Pollutants
Waste Strategy
Mātauranga Whakauka Taiao – Environmental Education for Sustainability (jointly held between
DOC and MfE)
Our Science Strategy – Rautaki Pūtaiao
Essential Freshwater (jointly held between MPI and MfE)
Shared Interests in Freshwater
Te hau mārohi ki anamata – Transitioning to a low-emissions and climate-resilient future
Vision Mātauranga
Energy Strategy 2011–2021
He Whare Āhuru He Oranga Tāngata – The Māori Housing Strategy
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Nation of Curious Minds – He Whenua Hihiri I Te Mahara: A national strategic plan for science in
society
(jointly held between MBIE and MoE)
National Statement of Science Investment 2015–2025
Government Tourism Strategy (jointly held between DOC and MBIE)
Economic Plan for a Productive, Sustainable and Inclusive Economy
Responsibly Delivering Value: A Minerals and Petroleum Resource Strategy for Aotearoa New
Zealand 2019–2029
National Fuel Plan (jointly held between DPMC and MBIE)
Agritech Industry Transformation Plan
Defence White Paper 2016
Strategic Defence Policy Statement 2018
Defence Capability Plan 2019
Nation of Curious Minds – He Whenua Hihiri I Te Mahara: A national strategic plan for science in
society (jointly held between MBIE and MoE)
Opening Doors to China: New Zealand’s 2015 Vision
Human Rights Strategic Action Plan for International Development Cooperation 2021–2025
Youth Health: A Guide to Action
He Korowai Oranga – Māori Health Strategy
Health Strategy 2016
Influenza Pandemic Plan: A framework for action
Whakamaua – Māori Health Action Plan 2020–2025
Kia Manawanui Aotearoa – Long-term pathway to mental wellbeing
Smokefree Aotearoa 2025 Action Plan
Te Tauākī Kaupapa Here a te Kāwanatanga mō te Whakawhanake Whare, Tāone anō hoki –
Government Policy Statement on Housing and Urban Development
MAIHI Ka Ora – The National Māori Housing Strategy 2021–2051 (jointly held between HUD and
TPK)
Māori Housing Investment Strategy 2018–19 to 2020–21
Framework for Shaping our Transport System
Transport Evidence Base Strategy
Government Policy Statement on Land Transport 2021/22–2030/31
Thirty Year New Zealand Infrastructure Plan
He Puna Hao Pātiki – 2018 Investment Statement: Investing for Wellbeing
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Wastewater treatment plant compliance

Of the 170 wastewater treatment plants analysed
in GHD and Boffa Miskell’s 2019 report National
stocktake of municipal wastewater treatment
plants:
• 27% of plants (for which monitoring data was
provided) achieved full compliance,
• 26% had low-risk non-compliance,
• 22% had moderate non-compliance, and
• 25% had significant non-compliance.

Wastewater Treatment Plant Map 2020/2021,
Water New Zealand.
McGuinness Institute 5 Sep 2022
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The impacts of climate change: A Scottish Water observation:
Scottish Water Annual Report 2019/22: Chief Executive Report, Douglas Millican

Scottish Water Annual Report 2021/2022, p. 14
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A Scottish Water observation (cont.)
Scottish Water Annual Report 2021/2022, p. 35
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A Scottish Water observation (cont.)
Scottish Water Risk Governance Framework Model
Scottish Water Annual Report 2021/2022, see pp. 94–100
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Given the central challenge climate impacts pose for any new water
services entities, key strategic needs are:
1. Leadership that prioritises extensive ongoing engagement with the
communities they service.
2. Leadership that is ‘system focused’, recognises the importance of social skills,
and seeks out the diverse technical skills and creativity that will be required.
3. An operational model that is effective at emergency responses
(the urgent), but also pursues long-term transformative work (the important).
Much innovation will be needed on all aspects of water use and management
given the current model has its roots in the 19th century.
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Monday, 5 September 2022

Thank you
Nga mihi

Learn more at: www.mcguinnessinstitute.org
For questions, please contact Wendy McGuinness: wmcg@mcguinnessinstitute.org

Images from McGuinness Institute’s written submission on the Water Services Entities Bill
22 July 2022
Figure 2: Types of public assets, by value
Source: OAG (2013), Managing public assets, p. 12.
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Figure 3: Percentage of assets with regular condition
assessments, by type of asset
Source: OAG (2013), Managing public assets, p. 19.
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Images from McGuinness Institute’s written submission on the Water Services Entities Bill (cont.)
22 July 2022
Figure 4: Goal 6 of the SDGs
Source: www.un.org/fr/sustainable-development-goals
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Appendix 2: Three Waters Reform Programme
scorecard from the 2021 GDS Index [177 out of 221]
Source: GDS Index Handbook, 2022, p. 53

36

