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1.0 Introduction

The McGuinness Institute (the Institute) welcomes the opportunity to submit on the proposed
Legislation (Definitions of Woman and Man) Amendment Bill, referred to as the Bill. Given the
Bill’s proposal to introduce statutory definitions that would apply across all legislation, we
consider it to be of constitutional and system-wide significance.

We thank the Social Services and Community Committee (the Committee) for inviting feedback
on this Bill which proposes to have significant impact on New Zealand.

The Institute has undertaken non-partisan public policy research in New Zealand for more than
25 years, with a particular focus on long-term outcomes and intergenerational wellbeing.
Through our work engaging young people in public policy discussions and facilitating youth
workshops, we have consistently sought to ensure that younger generations are able to
contribute meaningfully to decisions that will shape New Zealand’s future.

This Bill addresses an issue on which many young people hold strong views. In considering
proposed legislative change, we believe it is important that the perspectives of young people and
minority communities are heard and carefully considered. The Institute supports public policy
that promotes inclusion, reduces the risk of discrimination, and avoids unintended harm. We are
concerned that this Bill may not achieve those objectives and could have adverse consequences
for some members of the community.

Please refer to Appendix 1 for detail on the Institute’s background.

2.0 Executive summary

The Institute sees no evidence for why this Bill is needed and is concerned it is discriminatory
and may cause harm to minority groups. It is also unclear how the content of the Bill delivers on
its stated purpose to:

e uphold legal certainty
e protect the integrity of sex-based rights, and
e ensure that language in law reflects biological reality.'

The Bill is wide-reaching as the ‘definition will apply in all contexts where the terms “woman”
and “man” are used, unless explicitly stated otherwise in specific legislation’.”

The Institute considers this Bill important because it:
e impacts statutory interpretation across the entire legal system
e engages human rights and discrimination law, and

® raises broader questions about how Parliament should approach definitions in
framework legislation.

The Institute does not support this Bill and has a number of concerns with the rationale for it.



3.0 Concerns with the policy rationale of the Bill

The Institute agrees with Equal Employment Opportunities Commissioner and Women’s Rights
spokesperson, Professor Gail Pacheco that there is a lack of policy rationale for this Bill: “There’s
no need to define “man” and “woman” in the law because the law already works well using the
usual meaning of those words. Adding strict definitions can create confusion, leave people out,
and cause problems without actually changing how the law works.”

The Institute also has significant concerns about:
* whether it is appropriate to embed contested definitions in framework legislation
* the lack of evidence for a current problem requiring legislative intervention
* the risk of unintended consequences across multiple statutes
* the inadequacy of the policy development and consultation process.

The Institute recommends the Bill should not proceed in its current form.

3.1 Use of framework legislation to impose universal definitions

The Bill proposes inserting definitions into the Legisiation Act 2019, which governs how all
legislation is interpreted. This approach:

* applies a single definition across all Acts, unless expressly overridden, and

* limits Parliament’s ability to tailor definitions to different contexts.

This may create rigidity rather than clarity, with a risk of unintended consequences across
statutes (explained below).

3.2 Risk of unintended consequences across statutes

As the definitions would apply broadly across all legislation, they risk unintended consequences
in policy that is not drafted with the definitions in mind. The new definitions will:

* affect areas such as healthcare, education, employment and justice,

* interact unpredictably with existing legislation that uses sex or gender differently, and

* create inconsistencies with legislation that has evolved to reflect diverse circumstances.

3.3 Inconsistent with human rights frameworks

The Bill raises potential issues undet:
» the New Zealand Bill of Rights Act 1990, and
» the Human Rights Act 1993.

The Human Rights Commission has also expressed concern that the Bill:
* may fall short of human rights obligations, and
* risks harming groups already experiencing discrimination.*

Any changes to interpretation legislation, especially one as broadly applied as the Bill, should be
carefully aligned with existing rights protections and protect the rights of all New Zealanders.



3.4 Inconsistent with international legislation

Universal statutory definitions in framework legislation are uncommon, and the majority of
jurisdictions rely on context-specific definitions or judicial interpretation. For instance, in
Australia, legislative framework does not impose a single definition of ‘woman’ or ‘man’ across
all laws. Rather, Australia’s Sex Discrimination Act 1984 prohibits discrimination on multiple
grounds, including sex, gender identity and intersex status.” Importantly, Australia’s Act
recognises both sex and gender identity as distinct legal concepts.

Canada provides another example of a system that recognises both sex and gender
identity/expression in law but does not define these terms exhaustively in statute. The Canadian
Human Rights Act lists both ‘sex’ and ‘gender identity or expression’ as prohibited grounds of
discrimination.’

International practice indicates that jurisdictions generally avoid embedding universal definitions
of ‘woman’ and ‘man’ in framework legislation. Instead, they adopt context-specific approaches
ot rely on judicial interpretation, often recognising ‘sex’ and ‘gender identity’ as distinct concepts
within human rights frameworks. The Bill would therefore go against international practice and
make New Zealand more rigid than our counterparts overseas, without a clear rationale for
doing so.

4.0 Recommendations for the Bill

Recommendation 1: Do not proceed with the Bill in its current form.

Recommendation 2: Undertake a comprehensive review of whether a legislative definition is
necessary, including:

* case law analysis,

* statutory interpretation issues, and

* international comparisons.

Recommendation 3: Conduct a full regulatory impact assessment, including:
*  human rights analysis,
* impact on New Zealanders,
* system-wide legal impacts, and
* unintended consequences.

5.0 Conclusion

The Institute considers that the Bill represents a significant intervention in New Zealand’s
legislative framework without sufficient evidence, consultation or analysis.

While its aim of legal clarity is important, the proposed mechanism of introducing universal
definitions into framework legislation risks creating greater uncertainty and unintended
consequences. It also risks discrimination and breaching human rights. Further research,
consultation and policy development are necessary before any such change is considered.

The Institute recommends the Bill is not passed.



Appendix 1: About the McGuinness Institute

The Institute was founded in 2004 as a non-partisan think tank working towards a sustainable
tuture for Aotearoa New Zealand. Project 2058 is the Institute’s flagship project focusing on
Aotearoa New Zealand’s long-term future. Our observation that foresight drives strategy,
strategy requires reporting, and reporting shapes foresight, led us to develop three interlinking
policy projects: ForesightNZ, StrategyNZ and ReportingNZ. All three must align if we want
Aotearoa New Zealand to develop durable, robust and forward-looking public policies.

The policy projects frame and feed into our research projects, which address a range of
significant issues facing Aotearoa New Zealand. The 13 research projects are: BiodiversityNZ,
CiviesNZ, ClimateChangeNZ, ForesightNZ, OneOceanNZ, PandenricNZ, PublicScienceNZ, ReportingNZ,
SecurityNZ, StrategyNZ, TacklingPovertyNZ, TalenfINZ and WaterFuturesNZ.

CiviesNZ is relevant to this submission because it impacts the rights of New Zealanders. CivicsNZ
is a research project that aims to promote civics education in New Zealand, showcasing the
machinery of government and empowering citizens through a shared understanding of our
common rights and responsibilities. The project aims to contribute to a discussion on the
importance of good civics education in New Zealand.
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